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SOME ASPECTS OF THE WORK OF THE DEPARTMENT 
OF STATE! 


By THE HoNoRABLE CHARLES E. HuGHES 
Secretary of State of the United States 


It is my purpose to present to you some aspects of the work of the De- 
partment of State. In view of the nature and scope of the discussions at 
this meeting I do not need to emphasize the extraordinary importance of 
our international relations at this time. But I feel that such discussions, 
despite their wide range, would be inadequate unless they also served to 
bring about a better understanding on the part of the business men of the 
country of the essential instrumentality through which intercourse with 
foreign governments is conducted. 

It is impossible to have a correct appreciation of the most important 
activities of the Department of State without taking account of its con- 
stitutional background. The President, with the advice and consent of the 
Senate, has the power to make treaties and to appoint ambassadors and 
other public ministers and consuls. To the President is confided the 
authority to receive ambassadors and other public ministers. By virtue of 
this constitutional relation to the conduct of foreign affairs, the correspond- 
ence and negotiations with foreign powers are exclusively in the hands of 
the President. At the outset, Mr. Jefferson, the first Secretary of State, 
advised President Washington: ‘‘The transaction of business with foreign 
nations is Executive altogether. It belongs then to the Head of that Depart- 
ment, except as to such portions of it as are especially submitted to the 
Senate.” The power of the President to receive ambassadors and ministers 
vests in him exclusively the authority to determine what governments are 
entitled to recognition, and the accredited medium for friendly intercourse. 
That high prerogative was not for his aggrandizement but because the vital 
interests of the nation were believed to demand this concentration of power. 
It was not deemed advisable to entrust it to the Congress and for its exercise 
the President is accountable “only to his country and his own conscience.” 
The Congress, of course, controls the purse, but in the case of the constitu- 
tional authority of the Executive, as in that of the Supreme Court exercising 
the judicial power, the duty of the Congress to furnish the money needed 
for the essential equipment to exercise the authority has always been 
recognized. The Department of State is the instrumentality through which 
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the President gives his instructions to public ministers and consuls and 
conducts his negotiations with representatives of foreign governments, and 
thus stands in a peculiar relation to the Executive in the performance of his 
constitutional function. 

In considering the relation of our diplomacy to the business interests of 
the country, it should always be remembered that the Department which 
deals with our foreign relations is the Department of Peace. The resources 
of negotiation, of reason and persuasion are within its control. The very 
foundation of all business security, in an important sense, is within the 
keeping of the Foreign Offices of Governments, as to them—as the agencies 
of peoples—must be entrusted the practical processes by which nations may 
adjust their mutual interests, settle their disputes and prevent the frightful 
losses and dislocations of war. I have always advocated the judicial settle- 
ment of all international disputes which can be regarded as having a justici- 
able character, and have favored the development of institutions for that 
purpose. But with due recognition of the importance of this means of 
settlement, it must be borne in mind that the most serious international 
controversies, and this is especially true at this time, are not of a legalistic 
nature and must be settled, if they are settled at all, by negotiations and 
agreements. They lie outside the application of defined juristic principles 
and the more unstable we find world conditions to be, the greater the neces- 
sity of the efficient operations of diplomacy and of the adequate organization 
and support of the Peace Department of our Government. The alternative 
of friendly settlement is resort to coercion, and, if you wish peace, you must 
pursue the methods of friendly intercourse between Governments and 
recognize whatever is essentially involved in these methods. There is no 
other way. 

A fundamental question at this time is the preservation of the essential 
bases of international intercourse through the demand for the recognition 
of valid titles acquired in accordance with existing law and for the main- 
tenance of the sanctity of contracts and of adequate means of enforcing them. 
Intercourse, from the standpoint of business, consists in the making of 
contracts and the acquisition of property rights. Nations may adopt what 
policies they please for the future conduct of their local affairs, and if these 
policies are not enlightened, the result will inevitably be that production will 
languish and trade will shrivel up, and they will look in vain for security 
and confidence: still they will be within their rights in determining their 
future policy in local matters. But if they seek international intercourse, 
they must perform international obligations. When they have invited 
intercourse with other nations, have established their laws under which 
contracts have been made and property rights validly acquired, they put 
themselves outside the pale of international intercourse if they enter upon 
a policy of confiscation. International relations proceed upon the postu- 
lates of international morality, and the most important principle to be 
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maintained at this time with respect to international relations is that no 
State is entitled to a place within the family of nations if it destroys the 
foundation of honorable intercourse by resort to confiscation and repudiation, 
and fails to maintain an adequate system of government through which 
valid rights and valid engagements are recognized and enforced. This is in 
the obvious interest of business, and this is merely a way of saying that this 
course is vital to the prosperity of all peoples for the activities of business are 
those of production and exchange upon which the welfare of peoples inevi- 
tably depend. If profits are anticipated through a departure from this 
clear path of honorable dealing, they will be found to be illusory. 

At this time we also have occasion to deal with the enlarging of the 
opportunities for industry and commerce by the recognition and extension 
of the policy of the ““Open-Door’’. At the recent Conference held in Wash- 
ington the participating Powers succeeded in taking what has been the 
subject of general diplomatic phrases in relation to China and putting it 
with more definite explication in the precise form of a treaty engagement. 
Thus they have agreed that they will not seek nor support their respective 
nationals in seeking (a) “‘any arrangement which might purport to establish 
in favor of their interests any general superiority of rights with respect to 
commercial or economic development in any designated region of China’”’, 
or (b) ‘‘any such monopoly or preference as would deprive the nationals of 
any other Power of the right of undertaking any legitimate trade or industry 
in China, or of participating with the Chinese Government, or with any 
local authority, in any category of public enterprise, or which by reason of 
its scope, duration or geographical extent is calculated to frustrate the 
practical application of the principle of equal opportunity.” 

This Government has been insisting, and I am glad to say with a gratifying 
measure of success, upon the application of this principle to the territories 
which recently have become the subject of the novel arrangement of man- 
dates, and we have received important assurances with respect to equality 
of commercial opportunity in these regions. 

In giving appropriate diplomatic support to American enterprise, our 
Government does not, of course, attempt to secure contracts for its nationals 
or to institute particular undertakings. I assume that no one could wish 
the Government to be so involved. Its object is to keep open the course of 
fair and equal opportunity. Hence, it is a vital principle that it must act 
with absolute impartiality with respect to American business interests 
which may happen to be in competition. It does not attempt to favor one 
at the expense of another, but to maintain such policies with respect to 
international intercourse as will give all a fair chance. 

And, in this connection, permit me to say a word to the effect that the 
relations between the Department of State and business men involve a cer- 
tain measure of reciprocity. It is not only important that there should be 
an alert and efficient organization of this branch of the government, but it is 
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also important that it should always be remembered that good faith and 
cordial feeling are of the utmost importance in international affairs and that 
nothing in diplomatic intercourse can atone for the conduct of disreputable 
business agents and speculators who do not carry into their undertakings 
abroad those methods of honorable dealing which must always be assumed 
in giving diplomatic support. This Government is not engaged in endeavor- 
ing to promote the opportunities of chicanery, and business interests in their 
dealings abroad are under a patriotic obligation to maintain the prestige of 
their country. 

Aside from these observations as to fundamental principle, I could easily 
enumerate a host of special instances in which the activities of the Depart- 
ment are now engaged of vast importance to the business community. But 
such a narration would not aid in the safeguarding of the particular business 
interests concerned and at best could serve to emphasize by particularization 
the general observations I am making as to the importance of the adequate 
organization of the Department. 

The organization of the conduct of foreign affairs implies the mechanism 
(1) for obtaining complete and accurate information, and (2) for constant 
and direct contact with all those concerned; and the operation of this 
mechanism must be dominated (3) by an American policy conceived and 
defined with an accurate appreciation of all American interests involved. 

This manifestly requires unification of effort. The function of directing 
intercourse with foreign governments in the nature of things cannot be 
divided. There must be unity in the formulation and direction of policy 
and unity in its execution. Manifestly, you cannot deal with different 
governments through different instrumentalities; and you cannot deal with 
the same government through independent agencies, or you will work to 
cross purposes. However important and helpful it may be, and I agree 
that it is most important and helpful to have specialized efforts to promote 
trade, to secure technical assistance, to gather and disseminate in the most 
expert manner all needed information, to organize the facilities of commerce 
and provide for the manifold exigencies of our merchants—and I am as 
anxious as anyone to see this provision generously made—still it remains so 
clearly true as in my judgment to be beyond controversy that when you 
come to the point of dealing with governments you must have a single 
governmental agency of international intercourse or you will have confusion 
and make definite and consistent policy and effective governmental action 
impossible. It is especially important to recognize this fact at this time, 
when our international problems tend to become mainly economic problems. 
There is the more imperative necessity of adequately organizing international 
intercourse. The effective intertwining of political and economic problems 
imposes a heavier strain upon the machinery and requires suitable readjust- 
ment, but the exigency requiring a unified system of contact with foreign 
powers remains exactly the same. In truth, many of our economic problems 
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have now the feature that governments, directly or indirectly, are themselves 
more largely involved in economic projects, and economic problems must of 
necessity to a larger extent than before be taken up with governments 
through diplomatic channels. Unity of control of contact with foreign 
governments is absolutely essential. 

There are two main divisions of the organization of intercourse with 
other Powers: (1) the Field and (2) the Department. These are interdepend- 
ent agencies. The Field consists of Ambassadors, Ministers, Consuls and 
special commissioners, with their necessary staffs, constituting the instru- 
mentalities of information and contact. There is still a lingering notion 
that in view of the fact that the representatives of our Government act 
under instructions from the Department of State and because of the im- 
proved facilities of communication, these representatives continue what is 
mainly a social tradition and are of slight practical value. Some may think 
that communications cabled directly to foreign powers would be sufficient. 
It is a very crude and limited view which would deny the importance of even 
social contacts. But the inadequacy of mere written communications, 
however important these may be, and of the necessity of direct personal 
approach should be apparent to everyone whose horizon is broad enough to 
enable him to consider foreign affairs to any advantage. The facilities of 
communication increase the opportunities for business and the multiplicity 
of business interests and intimacies of business relations serve not to lessen 
but greatly to increase the necessity for the factor of personality in contacts 
with foreign governments. 

The tendency is strikingly shown in the endeavor at the present time, in 
view of the complexities of international relations, to increase the opportu- 
nity for personal contacts through the medium of international conferences. 
That is the whole significance of conferences,—that diplomatic notes will 
not suffice. Everyone familiar with foreign affairs knows that while the 
statement of foreign policies in formal writings is absolutely necessary, still 
in order to accomplish results in negotiations, there should be so far as prac- 
ticable the personal contacts of diplomatic representatives. Every im- 
portant business concern that can send an agent personally to conduct 
delicate negotiations does so. Every responsible foreign minister longs to 
get away from interminable note writing through which controversies tend 
to approach an impasse. An hour of direct intercourse between responsible 
Ministers is often worth months of written communications. The interna- 
tional conference itself is largely successful in inverse proportion to its 
numbers and to the extent that it represents the common purpose of a few 
who are interested in a particular problem and sincerely wish to find an 
appropriate method of solution. In the larger gatherings real accomplish- 
ment is likely to be hindered by the breaking up into groups with rival 
purposes which prevent results. The point is that the present effort of 
diplomacy is not to rely on mechanical facilities of communication but to 
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get to the maximum the advantage of personality in negotiations. The 
method of conference is a mere extension to a group of that which in a limited 
way is found every day in the contacts of public ministers representing their 
different countries. 

In every part of the earth the Diplomatic and Consular Officers of the 
United States are watching every turn of events in their relation to the 
general policies of this Government. They report every source of interna- 
tional irritation; they note the signals of economic and political unrest, of 
international rivalries, prejudices, subversive tendencies and discriminatory 
policies. They aid the Government not merely in settling disputes but in 
removing or limiting the causes of possible controversy. 

It seems to me that no one surveying the matter intelligently could wish 
to do aught but increase the efficiency of this representation. We have 
recently endeavored to stop competition in naval armament by agreeing 
upon ratios of capital ships in the case of the principal naval powers. We 
have been solicitous in this country, while scrapping a large part of our 
capital ships, to maintain a reasonable relation of our naval power to that 
of other countries, but diplomatic strength is even more important than naval 
strength, and it is a poor patriot who would scrap both his ships and his 
diplomats at the same time. If you are to get along without the one you 
must have the other. Every American should feel ashamed that any 
country in the world should have a better diplomatic organization than the 
United States. This is not a matter simply of national pride; it is a matter 
of national security. 

I shall therefore make no apologies for asking not only your support but 
your active and urgent demand in the interest of American business for the 
maintenance and development of the most efficient organization of our 
diplomatic agencies. The truth is that our Foreign Service is undermanned 
and underpaid. Of cyvurse, in the Department of State, as in other De- 
partments, we are most deeply interested in economy and reduction of un- 
necessary expense. At this time with the vast burdens resting upon our 
people as a result of the war, all avoidable outlays should be rigorously cut 
down, and the Department of State has done its full share. Let me call 
attention to the fact that the expenses of the entire service of the Depart- 
ment, including the Diplomatic and Consular Services and that of the 
Department in Washington, amount to less than $11,000,000. Indeed, 
under the present schedule of passport fees, which I shall be glad to see 
revised and reduced, for the last fiscal year the receipts of the Department 
exceeded the total expenditures of all services by over $1,270,000. In.other 
words, it was a money-making institution. I am not, therefore, asking out- 
lays which threaten the tax-payer with any serious increase of his heavy bur- 
den. A relatively small amount would be sufficient to give the equipment 
that is needed to provide the essential basis of a career and thus to keep 
trained men in the service of the Government. 
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The necessity for a trained staff is obvious. The notion that a wide-awake, 
average American can do anything is flattering to the American pride, but 
costs the Government dearly. In every line of effort—professional, com- 
mercial or industrial—it is thoroughly understood that you cannot obtain 
the necessary technical equipment through mere general experience or by 
reading instructions. There are thousands of items of necessary informa- 
tion which are a part of the common knowledge of men whose lives are 
entirely devoted to a class of work which cannot be obtained by anyone 
who is suddenly introduced from the outside. I have no regard for artificial 
technicalities and I fully understand the dangers of departmental routine, 
but it is a very shortsighted and foolish view which would confuse routine 
and expert knowledge. The patent fact is that you cannot have an efficient 
Foreign Service without having trained men and you cannot secure trained 
men without an adequate system. for their selection and maintenance; and 
you cannot keep men who have been properly selected and trained and are 
invaluable to their country unless you offer reasonable opportunities for 
promotion. 

I grant the importance of appointing men from outside the service to 
important diplomatic posts. It is most advisable that the country should 
have the opportunity to draw upon its reserves of wide experience, sagacity, 
and ability; that it should secure the benefit of the mature judgment of 
those who represent the fruition of American opportunity, culture and dis- 
cipline, and thus invigorate the processes of diplomacy. But it must be 
remembered that these men, despite their training and ability, would be 
helpless if they did not have the backing of trained staffs. If you are to 
secure the full benefit of the most distinguished service at the top you must 
still have your organized service in all the other grades. And, as I have 
said, while you cannot sacrifice the great advantage of appointments from 
the outside to the chief positions, it is absolutely necessary that there should 
be a sufficient frequency of promotions from the Service itself to the chief 
positions, that is, of heads of missions, so as to make possible a career 
warranting its pursuit by a fair proportion of the very best of our young men. 

The Consular Service through appropriate legislation was long ago (in 
1906) placed upon a merit basis, and also by recent enactment, in 1915, 
supplementing an Executive Order of 1909, the secretarial portion of the 
Diplomatic Service has been placed upon a non-political basis by provision 
for appointment after competitive examination and by promotion for rea- 
sons of merit and efficiency up to Class I. The examinations are conducted 
so as to afford satisfactory tests, both of attainment and of adaptability to 
the requirements of the service. The examinations are conducted in the 
Department by men of great experience who know precisely the needs which 
must be met and the sort of equipment desired. 

But while in recent years there has been great improvement by reason of 
this method of selection, we have serious difficulties to meet. These are: 
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The Diplomatic Service is greatly underpaid. A man of moderate means, 
whatever his ability, cannot accept the more important posts of Ambassador 
or Minister. These high offices are reserved to men of wealth, when in the 
interest of the country they should be within the reach of men of ability, 
whatever their private fortune. Certainly they should be within the reach 
of men of talent who have ignored the opportunities to amass wealth by 
reason of their long employment in the service of their country. 

The salaries are so low in the classified Diplomatic Service that the 
choice of candidates is largely restricted to young men of wealthy families 
who are able and willing to a considerable extent to pay their own way. It 
is a most serious thing to be compelled to say that a young man without 
means, who desires to marry and bring up a family after the American tradi- 
tion, cannot be encouraged to enter upon one of the most important careers 
that the country has to offer. I say bluntly that no American can face the 
facts without a sense of humiliation, and he is compelled to qualify his 
boasting of our intelligence and civilization so long as this condition con- 


tinues. 
In the present situation there is a double harm, first in keeping out men 


who would invigorate the Service, and on the other hand, in creating the 
impression that it is a rich man’s club. Let me, however, warn you against 
an erroneous impression. It does not follow because a man has the advan- 
tage of the background of success and wealth in his family, generally won in 


a hard, competitive struggle, that he is not entirely worthy of appointment 
and promotion. On the contrary, we have some of the finest young men of 
the country in our service, and we ought to be grateful that under the 
existing conditions they are able and content to turn aside from financial 
opportunities to follow an intellectual bent and seek a career of honorable 
service to the nation. I do not depreciate those who are in the Service, but 
I do decry the method which limits the selection and discriminates against 
the poor man of equal ability. We talk a great deal of love of our country, 
and I should like to see a better appreciation of what its interests demand. 

We have the same difficulty in the Consular Service because of the present 
salary scale. It is difficult to retain its best men because of tempting offers 
constantly made to them by the business world. 

It must be borne in mind that we have always had in this country a very 
large proportion of our young men of the highest ability who are strongly 
influenced by other ideals than those of pecuniary gain. It is because of 
this fact that in the past generations, while America was advancing by leaps 
and bounds, and vast fortunes were being accumulated, the church and 
the teaching profession were enriched by our best blood. But there is a 
limit to the sacrifice that can be asked. There is a difference between 
plain living and actual poverty and distress. Further, the prospect that 
invites the young man of intellectual ambition is one of career, of recognition, 
of distinction; hence, it is of vital importance in organizing our Diplomatic 
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and Consular Services that we should provide sufficient for a decent living, 
and hold out the hope that conspicuous ability and fidelity will be appro- 
priately recognized. 

There is also the need of a greater flexibility. There has long been too 
great a distinction between the political interests of the Diplomatic Service 
and the commercial interests of the Consular Service. Both are engaged in 
political work and both are engaged in commercial work. You cannot at 
this time take economics out of diplomacy. If you would protect our in- 
terests on the one side you must support them on the other, and I believe 
that the two branches of the Service, now called the Diplomatic and Consular, 
should be drawn together and treated as an interchangeable unit. This 
would permit men to be assigned from one Service to the other and thus 
give a greater range of opportunity for putting men in the places where they 
belong as their aptitudes and special talents are revealed. 

In all these matters we must be realists and not permit our mental proc- 
esses to be stopped by archaic differentiations. Nearly all nations have 
found it necessary to make a considerable reorganization in order better to 
equip their Foreign Service, and this country should not lag behind. 

What I have said as to the service abroad applies also to the Department. 
The Department is undermanned. The work places too great pressure on 
many of the officials and employees who are required to sacrifice construc- 
tive hours to routine. There is need of more and better paid officials to 
handle important matters. The work of the Department in Washington is 
interlaced with that of the Field and the aim is constantly to interchange the 
benefits of the experiences of each. Thus men should be brought in from 
the Field to the Department so that the Department may be enriched by 
contact with those who have had the benefit of experience abroad, and at the 
same time men should be sent from the Department to the Field so that 
there may be a better understanding and more intimate knowledge of the 
Department’s policies. Happily this reciprocal influence is being maintained 
and the spirit of both Field and Department leaves nothing to be desired. 

Then there should be a coordination of effort among the different de- 
partments of government. Sometimes it might be supposed that the 
different departments of government were so many different governments, 
such has been at times the nature of the intercourse between them. While 
we are intent upon perfecting any particular agency of government, we can 
never afford to lose sight of the fact that it is a single government whose 
varied instrumentalities we are considering and which must act as a single 
government with a unified purpose and method. 

I am glad to say that we are achieving at this time a very gratifying 
measure of cooperation among the Departments; in particular the relations 
between the Department of State and the Department of Commerce are 
most cordial and mutually helpful. We are working with each other and 
endeavoring each to aid the other in its recognized field of effort. It is my 
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most earnest desire that all practicable measures shall be taken to promote 
American commerce and disseminate through all appropriate channels the 
essential information which the American merchant needs. 

The Department of State is carrying the flag of the twentieth century. 
It aims to be responsive in its own essential sphere to what it recognizes as 
the imperative demands of American business. It aims at the coordination 
of the work of all departments bearing upon the same great object of Ameri- 
can prosperity. It intends in its contacts with foreign governments to 
maintain the American tradition of candor and good faith, and at this diffi- 
cult time it is earnestly desirous of aiding in the reestablishment of stable 
conditions and thus of contributing to the welfare of other peoples upon which 
our own prosperity must ultimately depend. 
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SOME OBSERVATIONS ON THE CONDUCT OF OUR FOREIGN 
RELATIONS ! 


By THE HONORABLE CHARLES E. HuGHES 
Secretary of State of the United States 


I desire to take this opportunity to present some observations on the con- 
duct of our foreign relations, not to define particular policies, but to consider 
method and control. 

Recent developments abroad have marked the passing of the old diplo- 
macy and the introduction of more direct and flexible methods responsive to 
democratic sentiment. Peace-loving democracies have not been willing to 
rest content with traditions and practices which failed to avert the great 
catastrophe of the world war. Public criticism in some instances overshot 
the mark and becoming emotional enjoyed the luxury of a bitter and indis- 
criminate condemnation. The most skilled diplomats of Europe were 
charged with having become ‘‘enmeshed in formulae and the jargon of diplo- 
macy’’; with having “ceased to be conscious of pregnant realities’’. More 
potent than the critics were the exigencies due to the war which required the 
constant contact and direct interchanges of responsible leaders. The after- 
math of problems has made necessary the frequent use of similar methods 
permitting concert, flexibility, more frequent informal intercourse, and de- 
cisions which, if not immediate, are relatively speedy. The international 
conference attests the new effort to achieve the necessary adaptation to new 
demands. An eminent chronicler of European conferences tells us that he 
has attended over five hundred international meetings since 1914. There 
has been a corrresponding stirring in foreign offices, modifications of the old 
technique and a new sense of responsibility to peoples. 

It would be a shallow critic who would associate the United States with 
either the aims, the methods or the mistakes of the traditional diplomacy of 
Europe. To her “primary interests’’, as Washington said, we had at best 
‘“‘a very remote relation’. We have had no part in the intrigues to main- 
tain balance of power in Europe and no traditions of diplomatic caste. From 
the outset—from the first efforts of Benjamin Franklin—American diplomacy 
has deemed itself accountable to public opinion and has enjoyed the reputa- 
tion of being candid and direct. It has opposed circumlocution and unnecess- 
sary ceremonial. Its treaties have been open to the world. Indeed, instead 
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of being burdened by the artificialities, reticences and intriguing devices of 
an organization essentially aristocratic, instead of holding itself aloof from 
the current influences of politics, the organization of our instrumentalities of 
foreign intercourse has rather suffered from too much regard for politicians 
and too little attention to the necessity for special aptitude and training. 
But, while we have thus been immune from most of the destructive criticism 
visited upon old world methods, we also feel the pressure of a heightened 
demand for popular control, and it is essential that we should carefully con- 
sider the relation of public opinion to the conduct of our foreign relations, its 
proper aims, the special dangers in this field if public opinion is unintelligent 
or misdirected, and the conditions of the wholesome exercise of its authority. 
In the sphere of international action, the people have peculiar obligations as 
well as power, and education for citizenship implies a just appreciation of 
civic responsibility when peoples are dealing with each other as peoples and 
not merely determining domestic policy and settling internal disputes. 

President Lowell has reminded us that, in asserting the final control of 
public opinion in popular government, the opinion to which we refer must be 
“public” and must really be ‘“‘opinion”’. It imports the conviction of the 
people as a whole that the prevailing view expressed in the manner appro- 
priate to our institutions should be carried out. It embraces deep-seated 
convictions due to the influence of tradition, authority or suggestion. In 
new conditions, where familiar standards are not involved, it is developed in 
a rational process by consideration of what are supposed to be the facts of the 
particular case. 

It becomes at once apparent how difficult it is to develop true public 
opinion in relation to matters of foreign policy. There are, of course, certain 
viewpoints of the American people which are readily recognized, as they rep- 
resent accepted postulates formulated and approved by generations of Ameri- 
can statesmen and which could be changed only by a revolution of opinion. 
But in a host of matters, indeed in most cases, there is no such criterion. 
There are complicated states of fact which cannot be understood without an 
intimate knowledge of historical background and a painstaking and discrimi- 
nating analysis of material. There are situations of controlling importance 
which are wholly unknown to the general public, and which cannot be appre- 
ciated without the special information available only to officers of the Gov- 
ernment. The people cannot judge wisely without being informed, and the 
problem is how to inform them. Lack of accurate information does not 
imply any check upon the dissemination of what passes for fact or the with- 
holding of comment or criticism however mistaken in its assumptions. The 
multiplied facilities of communication are always in use, and the processes of 
conjecture and suspicion go on uninterruptedly. In dealing with the prob- 
lem of developing sound opinion, the fundamental consideration must 
always be that misinformation is the public’s worst enemy, more potent for 
evil than all the conspiracies that are commonly feared. 
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Moreover, the difficulty of maintaining a true perspective and a distinc- 
tively American opinion in the field of foreign affairs is greatly increased by 
the natural and persistent efforts of numerous groups to bend American 
policy to the interest of particular peoples to whom they are attached 
by ties of kinship and sentiment. The conflicts of opinion and interest in 
the old world are reproduced on our own soil. Then there are the various 
sorts of propaganda by which organized minorities and special interests seek 
to maintain a pervasive influence. 

Whatever the advantages of our governmental arrangements—and I 
should be the last to under-estimate them—I think it should be candidly 
admitted that they have the effect of limiting the opportunities for the re- 
sponsible discussion which aids in the understanding of foreign policy. The 
conduct of foreign relations pertains to the executive power, and the execu- 
tive power of the Nation is vested in the President, subject to the exceptions 
and qualifications expressed in the Constitution. Practice under the Con- 
stitution has abundantly confirmed the initiative of the President in the 
formulation of foreign policy. 

The wisdom of this disposition of power has been fully demonstrated, for 
in view of the nature of the task, the delicacy of the negotiations involved, the 
necessity for promptness, flexibility and unity of control, this authority 
could not well be lodged elsewhere. But the separateness of the executive 
power under our system, while it has advantages which have been deemed to 
be of controlling importance, deprives the Executive of the opportunities, 
open to parliamentary leaders, of participation in parliamentary debates. 
Official communications are made by the President in the discharge of his 
constitutional duty. The Department of State, which is the instrumentality 
of the Executive in connection with foreign affairs, makes its public an- 
nouncements. The Secretary of State appears before committees from time 
to time and gives the information which is asked. But there is lacking the 
direct personal relation to the discussions of the Senate when foreign affairs 
are under consideration. The Secretary of State, acting for the President, 
may negotiate an important treaty, but he has no opportunity to explain or 
defend it upon the floor of the Senate when its provisions are under debate. 
The knowledge which is at his command is communicated in formal writing 
or merely to those members who sit upon the appropriate committee. The 
advantage of oral explication and of meeting each exigency as it arises in the 
course of discussion and thus of aiding in the formation of public opinion in 
the manner best adapted to that purpose is not open to him. There are 
numerous situations in which an opportunity for the Executive through his 
Department Chiefs to explain matters of policy would be of the greatest aid 
in securing an intelligent judgment. As President Taft said,‘‘Time and 
time again debates have arisen in each House upon issues which the informa- 
tion of a particular Department Head would have enabled him, if present, to 
end at once by a simple explanation or statement’’. This is especially true 
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in relation to foreign affairs where the Department concerned has sources of 
information which generally are not available to others. 

I should not favor a change in the distribution of power or any modification 
of practice which would encourage the notion that the Executive is responsi- 
ble to the legislative branch of the Government in matters which under the 
Constitution are exclusively of executive concern. I should also deplore any 
method so contrived as to facilitate antagonism between the executive de- 
partment and legislative leaders or which would merely provide opportunities 
for the censorious. But speaking in my private capacity and expressing only 
a personal opinion, I do believe in multiplying the facilities for appropriate 
cooperation between responsible leaders, who understand their respective 
functions, in a manner suited to the full discussion of great international 
questions when these fall within the constitutional competency of the Senate. 
To enable Cabinet officers to vote in either House of Congress would require 
a constitutional amendment and I should not favor it, but it is quite consist- 
ent with our system that the Head of a Department should have the oppor- 
tunity personally to be heard where important departmental measures and 
policies are under consideration. Indeed, the propriety of this method of 
promoting a better understanding was recognized at the outset, and instead 
of being foreign to our system it found for a time a place in our original pro- 
cedure. You will remember that the long continued abstention from such 
appearances followed the refusal of Congress in 1790 to hear Hamilton when 
he desired to make in person his Report on the Public Credit. Mischiefs 
will not be cured by methods which make misapprehension easy. Every 
facility should be provided, consistent with our system, which will aid in 
avoiding misconstruction, allaying suspicion and preventing unjust aspersions. 
The remedy for misunderstanding is explication and debate and the oppor- 
tunity for thus informing the public judgment in a responsible manner should 
not be curtailed by any unnecessary artificiality of method. 

The paramount importance of contact with the Press is fully recognized, 
but in the nature of things, this contact for the most part must be informal. 
Occasional public announcements are expected, but the representatives of 
the press desire to write in their own way and to obtain material by their own 
inquiries. What is desired is not control of news but accurate information. 
To meet this demand, the President himself meets the correspondents twice 
a week and Department Heads still more frequently. The Secretary of State 
has two press conferences each working day at which either the Secretary or 
the Under Secretary is present. The officers are not quoted, but there is 
frank disclosure of facts and aims within the widest possible limits. There 
is thus the most direct contact with those who are the principal purveyors of 
information and the chief educators of the public. This is our substitute for 
parliamentary interpellation. It isin this manner that, in substance, account 
is rendered to the final authority. 

But open diplomacy must still be diplomacy, and it cannot be open at the 
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cost of losing its essential character and of frustrating its proper purposes. 
By diplomacy, I mean the art of conducting negotiations with foreign Powers, 
and when we refer, with suitable discrimination, to open diplomacy, we have 
in mind the appropriate publication of international engagements, and, with 
respect to negotiations, the absence of intrigue, the avoidance of unnecessary 
secrecy, candor and directness. The diplomacy of the United States has 
been, and is, open diplomacy. 

The management of negotiations with foreign Powers, however, has its es- 
sential conditions which relate (1) to the interest of one’s own State; (2) to 
the requirements of honorable intercourse between States; and (3) to the 
maintenance of international good will. These conditions impose a measure 
of reticence in the course of negotiations, with which the most high-minded 
negotiators cannot afford to dispense. Thus Washington, maintaining the 
right of the President to refuse information with respect to pending negotia- 
tions when he deems its disclosure incompatible with the public interest, said: 


The nature of foreign negotiations requires caution, and their success 
must often depend on secrecy; and often when brought to a conclusion 
a full disclosure of all the measures, demands, or eventual concessions 
which may have been proposed or contemplated would be extremely 
impolitic; for this might have a pernicious influence on future negotia- 
tions, or produce immediate inconvenience, perhaps danger and mis- 
chief in relation to other powers. 


Even the most democratic governments must desire to succeed in their 
negotiations, and there is no reason why democracy should turn upon itself 
and deprive its agents of its essential means of defense. Premature dis- 
closures may prevent the accomplishment of the most enlightened aims, giv- 
ing opportunity for the insidious efforts of selfish interests as well as favoring 
opposition abroad. If both the peoples and governments concerned were 
in complete accord, there would be no need for negotiations, and when they 
are not in accord and are endeavoring to reach a basis of agreement, it is fatu- 
ous to suppose that negotiations can be conducted without prudent reserva- 
tions on each side. The observations that are sometimes made on this subject 
seem to presuppose the existence of some dominant external authority which 
can impose its will, whereas the peoples concerned are themselves sovereign, 
and if they are not to resort to force, they must have opportunity to reach an 
agreement mutually satisfactory. The wholesome pressure of world opinion 
for peaceful solutions is quite consistent with such a conduct of negotiations 
as will make peaceful solutions possible. 

As the parties to the negotiations deal with each other upon the basis of 
the equality of States, they must recognize the obligations of honorable inter- 
course between equals. The confidence with which suggestions are received 
must be respected. Each must be free to make tentative suggestions and 
withdraw them. There must be opportunity for the informal discussion 
which does not represent the final stand of governments, but reflects the 
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proper desire to ascertain to what extent there is accord and the state of mind 
of each party to the controversy. It is an essential condition of intercourse 
that representations made by one government to another or the publication 
of the details of negotiations must rest upon the express or implied consent of 
both parties. Any government that refuses to recognize this basis of inter- 
course would find its opportunities for suitable adjustment of controversies 
seriously impaired and its influence and prestige greatly diminished. 

Moreover, the maintenance of international good-will during negotiations 
is of vital importance. While it is assumed that democracies are peace-lov- 
ing, it cannot be forgotten that the activities of democracies frequently make 
it difficult to arrive at a good understanding. The press in each country, in 
large measure, is likely to voice extreme demands and to resist accommoda- 
tions. Often the pseudo-patriotic spirit is developed, most probably in the 
interest of local politics, and efforts are made to prevent settlements by in- 
flammatory appeals to passion in one or more of the countries concerned. It 
is most desirable that such endeavors should not be facilitated by information 
of mere proposals, arguments and tentative positions; by disclosures which at 
the best, pending the efforts at adjustment, can but afford glimpses of the 
situation. At least we may appreciate the fact that peoples cannot deal 
directly with peoples; that there must be agents of negotiation; and that 
when these are selected as wisely as may be practicable, there must be a rea- 
sonable freedom to enable them to secure results. They cannot adequately 
perform their task under a fire of criticism or successfully conduct negotia- 
tions which are practically taken out of their hands and directed by a 
clamorous public. 

With all these considerations, it remains true that there should be no 
secrecy for its own sake; that general policies should be made clear; that par- 
ticular aims should be appropriately diselosed; that there should be public 
announcement of all proceedings to the extent consistent with the essential 
requirements of negotiation; and that nothing should ever be done by our 
diplomatic agents which so far as its actual character is concerned could not 
be publicly proclaimed and justified as being free from artifice and deception 
and in full accord with American principles. 

The attitude of the public toward foreign relations is almost as important 
as the securing of adequate information; that is, there should be a suitable 
appreciation of the objectives of diplomatic effort. There is, of course, the 
fundamental matter of national security, and the instinct of self-preserva- 
tion causes a quick response to any appeal on this score. Indeed, the danger 
is not that the people will become indifferent to the essential conditions of 
their security, or will lack information as to any policy or procedure which 
actually threatens it, but that the endeavor will be made to frustrate peace- 
ful settlements which are eminently judicious, and which really promote the 
safety of the country, upon the ground that in some indirect way they will 
diminish the opportunities for protection. We have had recent illustration 
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of this. The need for enlightenment, in this aspect of the matter, is with 
respect to what really makes for national security. 

However, in emphasizing the importance of public appreciation of the aims 
of our diplomacy, I do not mean to imply that there is any great lack of 
understanding or of support of our historic policies or of the economic interests, 
the protection of which has become more and more the object of diplomatic 
effort. It is rather my desire to emphasize the importance of peace as the 
object of diplomacy, and the necessity of intelligent opinion, not merely as to 
the desirability of peace as an abstract conception, but with respect to the 
conditions that are essential to the maintenance of peace. With these con- 
ditions public opinion should be deeply concerned. Attention has been 
directed to formal institutions, to international agreements relating to the 
maintenance of peace. But the fundamental fact is that, however well-de- 
vised, these will be of little worth in the absence of that state of international 
feeling which will promote amicable cooperation and permit the removal of 
the causes of discord. 

It must be remembered that only a small portion of the controversial 
matters of great consequence, which are now engaging the attention of for- 
eign offices, admit the application of juridical standards. They are matters 
demanding not legal decisions but adjustments by mutual consent. It is not 
simply the dispositions of old controversies that are needed, but understand- 
ings with respect to new situations and novel enterprises. In this world of 
intimate relations, you are likely to have either hostility or cooperation. 
There is no artificial method by which adjustments can be reached in the 
absence of a sincere desire for accord, and the cultivation of the spirit of 
mutual friendliness is thus the primary consideration. Without it, even the 
most direct contacts and the flexible arrangements of Conferences will be of 
no avail. 

The nation that can most easily settle its differences and promote its in- 
terests, the nation that can look most hopefully for a recognition of its claims, 
is the nation that by its reasonable and friendty disposition, its poise and 
sense of justice, inspires confidence and wins esteem. Here we touch the 
point where the authority of sound public opinion is most necessary. It 
must frown upon the constant efforts to create suspicion, distrust and hatred. 
There can be no assurance of peace, and few of the necessary and just settle- 
ments which make for peace, in a world of hate. It should be recognized that 
what is more necessary than formulas is a new sense of civic responsibility 
in matters of international concern. The chief enemies of peace are those 
who constantly indulge in the abuse of foreign peoples and their governments, 
who asperse their motives and visit them with ridicule and insult. We resent 
attacks upon American character and motives when they come from abroad 
and we should remember that other peoples are quite as sensitive as ourselves. 
Intercommunication is so easy that domestic discussions of foreign affairs are 
not confined within the three-mile limit but are immediately published abroad 
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as indicative not of the sentiment of particular individuals, who may be of 
little relative consequence, but as indicating the sentiments of our people. 
It is in this way that peoples become separated by a mutual distrust, even 
while their responsible agents of government are endeavoring to bring about 
beneficial settlements and mutual confidence. The public-spirited and well- 
informed American, the intelligent patriot, will approach all discussions of 
foreign affairs with the full understanding that every reckless attack upon 
foreign peoples and governments reacts upon his country’s prestige, impairs 
its influence, and to some degree threatens its peace. The principal difficulty 
at this time in our conduct of foreign affairs is not with method, or organiza- 
tion, or aims, but with the untruthful, prejudiced and inflammatory discus- 
sions in which some of our citizens and certain portions of the press permit 
themselves to indulge. 

If there is to be less reticence in diplomacy, there must be, if not a greater 
reticence, at least a keener sense of responsibility in the discussion of inter- 
national questions. Open diplomacy and blatant and injudicious utterances 
will not go well together. The corrective can only be found in that state of 
the public mind which will unsparingly condemn and ostracize those who by 
their base imputations imperil our friendly relations with other nations. 

An intelligent attitude toward foreign affairs will also take account of the 
essential instrumentalities of intercourse and of the importance of making 
these as efficient as possible. The many millions of our people cannot con- 
duct their foreign relations, and the inescapable conditions to which I have 
adverted make it necessary that our people should have at their command 
the most expert diplomatic organization. I shall not at this time review, as 
I have had the privilege of doing recently, the requirements of our diplomatic 
and consular service. I merely wish again to emphasize the point that intel- 
ligent opinion will demand that there should be an opportunity for career in 
this service which will draw to it as many as may be needed of the best of the 
educated young manhood of the country. This is not in the interest of the 
development of a caste; it is in the interest of the American people and public 
opinion should demand it. 

It is apparent that this attitude of the public mind, this instructed public 
opinion, cannot be had save as it is produced by the conscious endeavor and 
constant influence of men and women who have had the special advantages 
of higher education. It is the interaction of the influences of the university 
on the one hand and of the many schools of experience on the other, that 
produces that clear, practical and intelligent view of affairs which we call the 
dominant American opinion. With respect to matters the importance of 
which is not immediately or generally perceived, where special study and 
instruction are needed, it is especially the example and influence of those who 
have had the advantage of college or university training that is imperatively 
needed. 

It is not my purpose to dwell upon ideals in American education further 
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than to say that they may be open to the criticism of being too individualis- 
tic. It goes without saying that a young American should be able to make 
a living and should have every opportunity for vocational and technical 
training. There is no question, of course, but that it is this training of the 
individual which makes for the enrichment of society. And I am one of 
those who believe that the cultivation of the spirit, that one may have life 
more abundantly, is quite as important as the equipment which will enable 
one to secure the primary necessities of food and shelter or the means of a 
comfortable existence. 

But along with the appropriate consideration of individual needs, there 
should go a more definite appreciation of the necessity of meeting the de- 
mands of training for citizenship. This implies adequate knowledge of our 
institutions, of their development and actual working. It means more than 
this in a world of new intimacies and perplexities. It means adequate knowl- 
edge of other peoples, and for this purpose there is nothing to take the place 
of the humanities, of the study of literature and history. When I speak of 
the study of history, I do not mean a superficial review, but the earnest en- 
deavor to understand the life of peoples, their problems and aspirations. 
Nor is it simply or chiefly the history of a distant past that it is now most 
important to know. Itis recent history that is of first importance, with suffi- 
cient acquaintance with the past to understand the happenings and the de- 
velopments which have taken place in our own time. In our many years of 
schooling how difficult it is to give to our young men and women the knowl- 
edge that is worth while, which through a just and clear discernment will 
properly relate them to the duties and opportunities of their generation! 

There are those who view the dislocations caused by the war, the present 
widespread impoverishment, the assaults and too frequent triumphs of 
unreason, the controversies over superficialities and the ignoring of the causes 
of distress and instability, with a feeling of hopelessness. But this is not the 
end of the world; rather it is the beginning of a new era, a formative period 
when it is the highest privilege to live and perform one’s part. We need 
young men and women who are profound students of these developments, 
who are ready not only to grapple with the problems of our domestic life but 
who understand the origin and course of international difficulties and con- 
troversies and thus are able to take an intelligent and helpful part in forming 
a sound public opinion which will control America’s conduct of foreign affairs. 
Above all we need the spirit of reasonableness which men and women of 
good sense and culture may bring to public discussion,—that calm judgment 
which proceeds from wide knowledge and keen insight. 

Power and opportunity are yours. They are not confided to impersonal 
institutions. What will you do with them? Our ultimate security and the 
assurance of our progress will not be found in constitutions or statutes or 
treaties or conferences, important as these may be, but in the self-respect 
that will not permit abasement; in the national pride and just self-interest 
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that will not tolerate interference with independence; in the spirit of helpful- 
ness which seeks not alliances but honorable cooperation; in the love of jus- 
tice which will not permit abuse of power and which scorns to profit by unjust 
accusation; in the insistence upon the processes of reason by which alone we 
can avoid the mistakes of prejudice; in the detestation of the demagogue and 
all his works, the most dangerous enemy of the republic; and in the sympathy 
with the weak and oppressed and in the dominant sentiment of human 
brotherhood through which we shall be able to reconcile our national aspira- 
tions with the full performance of our duty to humanity. 


SEIZURES IN LAND AND NAVAL WARFARE DISTINGUISHED 


By Maney O. Hupson 


Professor of Law, Harvard University 


Recent efforts to codify the international law of war have tended to 
differentiate more sharply between land warfare and naval warfare. But 
it is still frequently difficult to say where land warfare ends and naval 
warfare begins, and too little assistance is to be had from the few writers 
who have attempted to draw the line. The need of a clearly drawn line is 
evident when the capture of private property is being considered, for very 
different considerations apply in the two kinds of warfare.' If a capture is 
governed by naval law, perplexing problems of prize court procedure may 
arise; but a seizure governed by land law is free from all necessity for prize 
court adjudication and confers a title which without more may be asserted 
ina neutral country. The applicability of the Hague Conventions may also 
depend on whether a seizure is governed by the law of land, or by that of 
maritime, warfare—the second Convention of 1899 and the fourth Conven- 
tion of 1907 are strictly applicable only in land warfare,’ and the sixth and 


1See Annuaire de l'Institut de Droit International, 1913, p. 182. 

? The Thalia (1905), Takahashi, Russo-Japanese War, pp. 605, 617. But see the fourth 
voeu expressed by the 1907 Hague Conference, in which the Conference expressed the opin- 
ion that “‘the Powers may apply, as far as possible, to war by sea the principles of the Con- 
vention relative to the laws and customs of war on land.” 

During the recent war, the question was more important with reference to the second Con- 
vention of 1899. Many of the belligerents had not ratified the fourth Convention of 1907, 
and by Article 2 it was applicable between the Powers which had ratified “only if all the bel- 
ligerents are parties to the convention.’’ But the second Convention of 1899 had been 
ratified by all the belligerents except Liberia and San Marino, omitting from the list of 
belligerents some of the new states which were signatories of the Treaty of Versailles, viz., 
Hedjaz, Poland and Czecho-Slovakia. The insignificance of Liberia and San Marino as 
belligerents in the war might justify ignoring them for the purpose of meeting the provision 
in Article 2 of the 1899 Convention that the annexed regulations ‘‘cease to be binding 
from the time when, in a war between contracting Powers, a non-contracting Power joins one 
of the belligerents.”” Sir Samuel Evans in The Moewe [1914], 1 British and Colonial Prize 
Cases, 60, [1915] Probate 1, and the German Prize Court in The Feniz [1914], Entscheidungen 
des Oberprisengerichts 1, were willing to disregard the belligerency of Serbia and Montenegro 
in applying the sixth Convention of 1907. See also The Blonde [1922] 1 A. C. 313, 325; 
Garner, International Law and The World War, I, pp. 25 ff. 

But the question then arises as to the extent to which the 1899 Convention has been super- 
seded by the 1907 Convention. On this point, Article 4 of the 1907 Convention is not as 
clear as it might be, for it does not sufficiently definitely provide for the continuance of the 
1899 Convention between all Powers which have ratified the 1899 Convention, even though 


some of them engaged in a war may also have ratified the 1907 Convention. The Conference 
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ninth Conventions of 1907 are applicable only in maritime warfare. Some 
general lines must, therefore, be drawn. 

The question has arisen during the past war with reference to boats 
seized on inland rivers in Europe, and the extent to which military or naval 
operations on a river are to be governed by land or maritime law has given 
rise to some controversy. On large highways like the Danube,’ the seizure 
of river boats has raised the question in an interesting way, and the decision 
of Mr. Walker D. Hines, as Arbitrator under Article 300 of the Treaty of 
St. Germain, has established an interesting precedent. The question arose, 
during the recent war, also, in connection with British operations in German 
South-West Africa, and Italian operations along the Austrian coast. 


CONVENTIONAL STATEMENTS AS TO THEATRE OF OPERATIONS 


“International law as applied to warfare is a body of limitations, and is 
not a body of grants of power.’”’* For this reason, descriptions of the theatre 
of naval operations are usually exclusive and not inclusive—they simply 
exclude naval operations in the territorial waters of neutral states. The 
United States Naval Instructions of 1917 provide that ‘“‘enemy vessels are 
liable to capture outside of neutral jurisdiction.”’® The provision in some 
naval codes is that capture may be effected ‘‘in any waters except the terri- 
torial waters of a neutral state.’”’® The effect of such provisions is usually 
interpreted to be that capture may be effected either on the high seas or in 
the territorial waters of the belligerents. But the recent Italian rules restrict 
this to the high seas and “interior waters open to maritime navigation,” ’ 


may have envisaged this result, Actes et Documents, I, 77, and it has been contended for by 
M. Fauchille, in 22 Revue Generale de Droit International Public, 106. Professor Garner’s 
conclusion on this point seems to give insufficient attention to Article 4 of the 1907 Conven- 
tion. Garner, International Law and the World War, I, p. 20. The editorial comment in 
9 American Journal of International Law, 193, is more adequate. 

? It is sometimes stated that the lower Danube had been neutralized by the Treaty of 
Berlin of 13 July, 1878. See Bonfils, Manuel de Droit International Public (7th ed.), p. 1133; 
Sec. 3 of the German Prize Code as in force on 1 July, 1915. But Article 52 of that treaty 
only forbids the erection of fortifications and the navigation of the river by vessels of war, 
69 British and Foreign State Papers, 749, 765. 

‘Walker D. Hines, Determination in the Matter of Questions Arising as to Danube 
Shipping (1921), p. 8. 

5 Instructions for the Navy of the United States Governing Maritime Warfare, 1917, p. 26. 

* Holland, Manual of Prize Law, 1888, p. 1; Russian Reglement des Prises Maritime, 27 
March, 1895, Art. 16; Japanese Prize Regulations, 7 March, 1904, Art. 2; Roumanian Prize 
Code, Art. 24, 5 Bulletin del’ Institut Intermediaire International, p. 342. The Turkish law 
of 31 January, 1912, explicitly authorizes seizure of boats and cargoes by sea or land forces, 
5 Bulletin de V Institut Intermediaire International, p. 137. Cf. Chinese Prize Regulations of 
30 October, 1917, 26 Revue de Droit International Public, 496; Cheng, Judgments of the High 
Prize Court of China, p. 136. 

7 Italian Rules Governing the Exercise of the Right of Prize, 25 March, 1917, Art. 5. A 
French translation is published in Fauchille et Basdevant, Jurisprudence Italienne en Matiere 
Des Prises Maritime, p. xlix. 
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adopting the restriction embodied by the Institute of International Law in 
the Oxford Manual of Naval Law of 1913.8 

The purpose of such definitions of the theatre of naval operations is usually 
to emphasize the impropriety of captures effected in the territorial waters of 
neutrals, and beyond this emphasis little attempt is made to describe precisely 
the geographical limits of naval capture as distinguished from seizure in 
land operations. As it is used in naval codes, the term “territorial waters”’ 
seems to cover inland rivers,* although in some instances it may be confined 
to marginal seas. The generalization is sometimes drawn from these defini- 
tions that naval capture is limited to property at sea or afloat,'!® and the 
conclusion is drawn that any seizure of property afloat must be governed by 
naval law. But this conclusion is hardly warranted by the expressions 
found in the naval codes, and it affords little assistance in the effort to de- 
termine whether seizures of river boats engaged in inland navigation should 
be governed by the law of land or by the law of sea operations. 


CAPTURE OF RIVER BOATS 


The question as to the capture of river boats must have arisen many 
times during the past century, yet court adjudications on it seem to be 
rare.!' The countries having navigable rivers and large river fleets have not 
often been invaded, and in the cases where river boats have been seized 
there has usually been no necessity for court proceedings. If the law of 


maritime capture applies, the necessity for prize court proceedings would 
exist only for the satisfaction of neutrals, for between the belligerents it 
would seem to be unnecessary; ” if the law of land warfare applies to the 
seizure, on the other hand, there is no necessity for court proceedings even 
when a title is asserted in a neutral country. Perhaps boats on most rivers 
so seldom have occasion to navigate in neutral waters or to enter neutral 
ports that prize court proceedings seem superfluous, even if proper. 


* Annuaire de l'Institut de Droit International, 1913, p. 610. See also the Report of the 
International Law Association, 1920, p. 169. 

* Cf. Oppenheim, International Law (2 ed.), I, p. 235. 

‘© See Baty and Morgan, War, p. 338; Rivier, Droit des Gens, II, p. 341. 

Cf. United States v. 269} Bales of Cotton (1868), 1 Woolworth, 236, 259. 

“8 This position was ably stated in Secretary Lansing’s note to the British Government 
concerning The Farn, a British vessel captured by a German cruiser and brought into an 
American port during the days of American neutrality, as follows: “In the opinion of this 
Government an enemy vessel which has been captured by a belligerent cruiser becomes 
as between the two governments the property of the captor without the intervention of a 
prize court. If no prize court is available this Government does not understand that it is 
the duty of the captor to release his prize, or to refuse to impress her into its service.” 
9 American Journal of International Law, Spec. Supp., p. 364. 

* O'Neil v. Central Leather Co. (1915) 87 N. J. Law 552; Oetjen v. Central Leather Co. 
(1918) 246 U. 8. 297; Ricaud v. Am. Metal Co. (1918) 246 U.S. 304, 250 Fed. 853; Terrazas 
v. Holmes (Tex., 1920) 225 8. W. 848; Terrazas v. Donohue (Tex., 1920) 227 8. W. 206. 
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ENGLISH AUTHORITIES 


English and American courts have often been called upon, however, to 
consider the limits of the jurisdiction of prize and admiralty courts. While 
such cases are not decisive of the question at issue, since admiralty and prize 
courts may also have jurisdiction over booty taken on land,'* they may 
afford some guide to be followed in distinguishing between land and naval 
capture. 

Questions arising out of the division of prize money among captors are 
municipal matters, not depending upon international law. The municipal 
law concerning land warfare may provide for a distribution of booty similar 
to that of prize money. The jurisdiction of English prize courts clearly 
extends to captures made by naval expeditions on enemy territory." An 
early Order in Council “ provided for the disposition of enemy ships taken 
in ports, creeks, or roads within English territory. The English Prize Act 
of 18641’ expressly provides for land expeditions of naval or naval and 
military forces; '§ but English courts have seldom been called upon to apply 
it to such expeditions. 

In the recent war the general question was raised in the case of The Rou- 
manian,'® in which oil from British vessels was seized after having been 
unloaded on a wharf in England. In the course of his judgment in the 
Privy Council, Lord Parker of Waddington dealt with the limits of maritime 
prize and stated that ‘‘the test ashore or afloat is not an infallible test as to 
whether goods can or cannot be seized as maritime prize’’; and although he 
thought that the local situation of the goods at the time might be of impor- 
tance, he concluded that “‘it is the seizure as prize and not the local situation 
of the goods seized which confers jurisdiction”’ on a prize court.”° 


4 Banda and Kirwee Booty (1866) L. R. 1 Adm. and Ecc. 109. The jurisdiction of prize 
courts in Germany seems more narrowly confined. Huberich & King, The Development 
of German Prize Law, 18 Columbia Law Review 503, 511. 

18 Lindo v. Rodney (1782) 2 Douglas 613. Cf. The Thorshaven (1809) Edwards Adm. 
Rep. 102. In The Rebeckah (1799) 1 Christopher Robinson 227, the capture was made 
by naval forces from a land garrison. 

16 In 1665-6, reproduced in 1 Christopher Robinson 231. 

1727 & 28 Vict. c. 25, § 34. Cited by counsel in The Anichab [1919] Probate 329, 331. 

18 The Feldmarschall [1920] Probate 289, will doubtless be a leading case on the law of 
joint captures by land and sea forces. See also The Dordrecht (1799) 2 Christopher Robin- 
son 55; The Stella del Norte (1805) 5 Christopher Robinson 349. 

19 [1915] Probate 26, [1916] 1 A. C. 124. Also reported in (1914) 1 British & Colonial 
Prize Cases, 75, 536. Cf. The Achaia (No. 2) [1915], 1 British and Colonial Prize Cases, 635; 
The Bawean [1918] Probate 58; The Batavier II [1918] Probate 66. 

20In The Geertruida (1917) Entscheidungen des Oberprisengerichts in Berlin, p. 302, a 
claim presented by the owner of a Dutch vessel sunk by a submarine was dismissed by the 
German prize court because its jurisdiction was held to be limited to cases where there had 
been a seizure as prize. But on the necessity of possession as a condition of prize court 
jurisdiction, see The Elbing (1921) 2 British Year Book of International Law, p. 183, and 


the comment by A. Pearce Higgins in ibid., p. 182. 
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In the case of In re Craft Captured on Victoria Nyanza," Lord Sterndale 
upheld as “legal according to the law of prize’ the captures of German 
vessels made by British naval forces on an inland lake, Victoria Nyanza, 
to which no access from the sea is available for any vessels, but which in 
size is second only to Lake Superior among the fresh-water lakes of the 
world. The Victoria Nyanza was partly in British and partly in German 
East Africa, and the report fails to state where on the lake the seizures were 
effected. The court found that “there is no general principle excluding all 
captures on inland waters from the operation of the law of prize.” 

In The Anichab,” a number of lighters and other harbor craft which had 
been seized by the South African forces on taking German ports were con- 
demned as prize. It was held to be immaterial that the seizure had been 
effected by land forces; but it is to be noted that naval forces had cooperated 
in the hostilities. Lord Sterndale thought it immaterial also that craft 
“used for navigation upon the seas, not the high seas necessarily, but upon 
the seas, either coastwise or on the high seas, were at the moment in the 
water or on the beach.”’ He decided that craft did not cease to be subject 
to seizure by being beached. Some of the craft had been put on cars and 
transported inland, some as far as three hundred miles, by the retreating 
German forces, where they were seized by land forces six months later. 
These were treated as property on land, taken by land forces in land opera- 
tions, not in “‘hot pursuit,’ and hence not ‘‘the subject of maritime prize.” 
All of the craft in this case had been used in a sea-port. The case involves 


no question of capture on inland rivers, though the actual taking seems to 
have been effected in the vicinity of a river which was not “ passable’’; 
but it does evidence a limit on the application of maritime law to a capture 
effected on land by land forces. 


COURT DECISIONS IN THE UNITED STATES 


American courts have more frequently had occasion to deal with cap- 
tures made on inland waters. The first case seems to have been W. B. v. 
Latimer,“ where a vessel apparently ocean-going was seized as prize in a 
navigable stream in Delaware and condemned by a court of admiralty. 
The Delaware Court of Errors and Appeals expressed the opinion that the 
question “prize, or no prize, belongs to the jurisdiction of the admiralty 
whether the capture be on the high seas, in ports, rivers or within the body 
of a country.’”’ The next case was Brown v. United States, in which an 


* (1918) 3 B. & C. Prize Cases 295, [1919] Probate 83. The Lord President referred to 
the Kangani and the Hedwig von Weissman (1917) Lloyd’s List Weekly Summary, 23 
March, 1917, p. 2. 

* [1919] Probate 329, [1922] 1 A. C. 235. 


8 (1788) 4 Dallas 1. 
* (1814) 8 Cranch 110. Cf. Johnson v. 21 Bales (1814) Van Ness Prize Cases, p. 21. 


Many seizures must have occurred on the Great Lakes during the War of 1812. In The 
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enemy cargo which had been unloaded from an ocean-going vessel was seized 
while afloat in a salt water creek, tidal but not navigable, by forces of the 
United States during the war with Great Britain. A majority of the Su- 
preme Court thought it a question as to property seized on land at the 
outbreak of hostilities and therefore refused condemnation. But the case 
gave Justice Story an opportunity to conclude in his dissenting opinion that 
“the admiralty not only takes cognizance of captures made at sea, in creeks, 
havens and rivers but also of all captures made on land where the same have 
been made by a naval force, or by cooperation with a naval force.”’ And 
this conclusion was maintained in his Notes on Prize Courts, where he stated 
that the prize jurisdiction of the admiralty extends to captures made in 
rivers and harbors.” 

In the cases which arose out of the wars with England, the seizures were 
made on rivers within United States territory.“ But several cases arose 
during the American Civil War in which the seizures were effected on rivers 
or within territory held by the Confederates. The Mississippi and its tribu- 
taries were the theatre of extensive operations during the Civil War.?? In 
1253 Casks of Rice** a United States District Court condemned as good 
naval prize of war a cargo taken on lighters on a river in South Carolina by 
United States naval forces; and in 103 Casks of Rice ** the same court held 
that rice seized in a river warehouse on enemy territory by naval forces was 
confiscable as maritime prize, reliance being placed on the fact that the cap- 
Propeller Genesee Chief v. Fitzhugh (1851 )12 Howard 443, 453, Chief Justice Taney, speak- 
ing of the Great Lakes, said: ‘‘ Hostile fleets have encountered on them, and prizes been 
made.”’ 

25 Story, Prize Courts (Pratt’s ed.) p. xxx. These notes, which were originally printed 
as appendices to the first and second volume of Wheaton’s reports, were published in London 
in 1854, under the editorship of F. T. Pratt. Cf. 2 Parsons, Shipping, p. 173. 

6 In Slocum v. Wheeler (1816) 1 Conn. 429, the capture exceeded the privateer’s authority. 
The opinions contain elaborate discussions of the prize jurisdiction of American courts. 

27 The naval war on the Mississippi led Mr. Justice Miller to the conclusion in United 
States v. 2694 Bales of Cotton (1868) 1 Woolworth 236, 249, that: 

“The introduction of steam, as a motive power, into vessels of war, enabling them to 
penetrate on inland waters, far into the interior of the country, has revolutionized naval 
warfare in this respect, as in many others. The presence in the waters of this great stream 
of a hostile fleet of a foreign nation, is among the contingencies for which we must be pre- 
pared. Again, captures may be made on this river, and others similarly situated, of prop- 
erty belonging to neutrals, who have a right, before it is condemned to the captors, to the 
judgment of a competent court upon their claims. We have then a court which, by the con- 
stitution and laws, is authorized to determine this question of prize or no prize; and we see 
that the exigency may arise, in which the question between the captor and the claimant 
should, by the adjudication of this court, be answered. We certainly cannot decline the 
jurisdiction, and, in the face of the fact, hold, that on the Mississippi river no such case can 
arise.” 

8 (1862) Blatchford Prize Cases 211. 

29 (1862) Blatchford Prize Cases 211. To the same effect is Six Hundred and Eighty 
Pieces Merchandise (1863) 2 Sprague 233, in which an able argument was made by R. H. 
Dana, Jr. 
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ture had been made by a naval and not by “an ordinary land force subject 
to military persons.” 

In Mrs. Alexander’s Cotton,*® a joint expedition of federal forces consisting 
of gunboats and a body of troops had proceeded up the Red River to take 
a Confederate fort. A party from one of the gunboats landed on a planta- 
tion and took possession of cotton on land owned by Mrs. Alexander, carry- 
ing it to a place in Illinois where it was libelled as prize of war. The Red 
River was not navigable to sea-going vessels, but seems to have been used 
by smaller steamboats; nor does it empty directly into the sea, but flows 
into the Mississippi River three hundred and thirty-four miles above the 
mouth of the latter. Although the Supreme Court found the capture to 
have been justified by the Captured and Abandoned Property Act of March 
3, 1862,*' it held that under the statute of July 17, 1862,** excluding property 
on land from the category of prize for the benefit of captors, the cotton in 
question, though subject to seizure, was not maritime prize.* 

The fullest discussion in the American courts is that by Judge Miller in 
United States v. 269} Bales of Cotton.** Cavalry forces of the United States 
had embarked at Helena, Arkansas, on boats and had gone into Mississippi 
and seized cotton on land as prize of war, and carried it back to Arkansas. 
A proceeding in prize was begun on behalf of the federal government. The 
court did not doubt that prize jurisdiction extends over the Mississippi 
River, but relied on the fact that this capture had been made on land by 
exclusively land forces, and it was not shown that the transporting vessels 
had been under the navy’s control. As these vessels ‘were in no sense 


°° (1864) 2 Wallace 404. It was in reliance on Mrs. Alexander's Cotton that the Court of 
Claims decided that cotton seized at Apalachicola, Florida, in a warehouse on the river 
bank, by naval forces, had been improperly condemned as prize. Cook v. U. S. (1873) 
9 Ct. of Claims 288. 

1 12 Stat. at Large 820. The validity of this Act was later attacked on the ground that 
it was approved by the President after the adjournment of Congress. Hodges v. U. S. 
(1883) 18 Ct. of Claims 700; U. S. v. Weil (1894) 29 Ct. of Claims 523. 

® 12 Stat. at Large 606. The seizure in Mrs. Alexander's Cotton antedated the Act of 
July 2, 1864, 13 Stat. at Large 377, which enacted that “no property seized or taken upon 
any of the inland waters of the United States by the naval forces thereof, shall be regarded 
as maritime prize.”” This statute was applied in The Cotton Plant (1870), 10 Wallace 577, 
to a capture made by a naval force on the Roanoke River in North Carolina, at a point 130 
miles from the mouth of the river. Mr. Justice Strong said that ‘‘Congress probably antic- 
ipated, especially in view of the state of war when the Act was passed, that most of the 
captures on the rivers would be made by the army, and thought it unwise to continue two 
modes for the disposition of the property taken.” 

*® Cf. United States vy. Winchester (1878), 99 U. S. 372, where it was held that the admi- 
ralty jurisdiction of the United States District Courts did not extend to a seizure on land 
byanavalforce. Under the Act of 6 August, 1861, though the jurisdiction of United States 
District and Circuit Courts was extended to captures on land, such proceedings did not 
necessarily constitute causes in admiralty so as to authorize resort to admiralty procedure 
in all cases. Union Ins. Co. v. United States (1867) 6 Wallace 759. 

* (1868) 1 Woolworth 236. 
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war vessels,’’ it was thought that the admiralty courts of the United States 
had no prize jurisdiction, “unless the circumstances of the capture show 
some element of a force operating from, or on, the water,’’ and the libel was 
therefore dismissed. 

In line with this holding, condemnation by an admiralty court of a Confed- 
erate boat, seized on the Tennessee River by river gunboats under the con- 
trol of the War Department but commanded by a naval officer and “‘a part 
of the naval forces on the western waters,’’ was upheld in Oakes v. United 
States,*> on the ground that it was a naval capture and not a land capture. 

In White v. Red Chief,* a steamer was taken from the Confederates by 
military forces of the United States at Port Hudson on the Mississippi 
River, and when libelled by a former owner, it was held that no condemnation 
was necessary to pass the title to the United States government, but that it 
had passed by the seizure. The former owner seems to have lost the enemy 
character which he had at the time of the seizure and, unless an enemy 
owner after losing his enemy character cannot dispute the title to maritime 
prize where there has been no condemnation, the case must have involved 
an application of the law of land warfare. 

In The Siren,*” the United States Supreme Court dealt with a statute 
authorizing the distribution of prize money, and it was held that no division 
of prize money was provided for where a vessel (apparently ocean-going) had 
been taken by joint action of land and sea forces in the Ashley River in South 
Carolina, although the vessel had properly been condemned as prize. 

A somewhat similar case arose out of the Spanish-American war, United 
States v. Dewey,** but in this case the only question was one of distribution 
of prize money among captors under the statutory provision. The seizure 
of naval stores and other property had been made on land at a naval station 
at Manila by United States naval forces, and in holding that the prize money 
should be distributed Chief Justice Fuller stated that ‘‘it would be spinning 
altogether too nicely to hold that because enemy property on land cannot 
be taken in prize by land operations, public property destined for hostile 
uses, and stored on seashore in an establishment for facilitating naval war- 
fare, might not be made prize, under the statute, when captured by naval 
forces operating directly from the sea.”’ 

% (1898) 174 U. 8.778. A report of the case in the Court of Claims is to be found in 30 


Ct. of Claims 378. 

3% (1870) 1 Woods 40. 

37 (1871) 13 Wallace 389. 

38 (1902) 188 U. S. 254 (The Manila Prize Cases). 

The U. 8. Judicial Code of 1911 (36 Stat. 1087) amended in 1917 (40 Stat. 395) confers 
upon the District Courts original jurisdiction “of all civil causes of admiralty and maritime 
jurisdiction ; of all seizures on land or waters not within admiralty and maritime 
jurisdiction; of all prizes brought into the United States; and of all proceedings for the 


condemnation of property taken as prize.” 
But “maritime jurisdiction’’ may not be extended to all inland waters in the United States. 


Stapp v. Steamboat Clyde (1890), 43 Minn. 192. 
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RECENT ITALIAN CASES 


Few cases seem to have arisen in recent years where seizures were made on 
European rivers, but the recent Italian cases have presented some very 
interesting problems. In the case of the Cervignano and Friuli,®*® two 
boats anchored in an Austrian river port were taken by the Italians by order 
of the Italian occupying forces. It is not clear whether the force was a 
military or a naval one. The capture was opposed in a prize court on the 
ground that the law of maritime prize did not extend to unarmed boats at 
anchor in a river. In view of the lack of authority, the Italian court felt 
itself justified in adopting a policy of reprisal and in condemning the boats. 
The reprisal was based on two cases in the German prize courts. The first 
was a case where Belgian boats had been seized at anchor in Duisberg on the 
Rhine, and the second was The Primula,* where a Russian vessel (appar- 
ently ocean-going) was seized in the Tave and condemned in a German 
prize court. The Italian court also relied on the fact that the waters in 
which the Austrian boats were taken were waters in which “fluvial naviga- 
tion was effected in continuance of maritime navigation’’ and that the boats 
were actually seized in maritime navigation. 

In the case of the Leonilda and Attilia,“ small craft taken on the Isonzoto 
River by the commander of Italian troops “pour le compte de la marine 
royale’? were condemned as prize. The Italian court emphasized the fact 
that it was not proved that the craft could not be utilized for petit cabotage or 
even for maritime voyages. It stated that the power of capture was limited 
only with reference to neutral territorial waters or waters neutralized by 
convention. 

In another Italian case,“ decided in May, 1917, various small craft had 
been seized on the Isonzoto River where they had been abandoned by the 
Austrians. The seizure was effected by the commander of the Italian 
troops “pour le compte de la marine royale.”” Some of the boats were prop- 
erty of the enemy state. In condemning these the court relied on Article 
53 of the regulations annexed to the fourth Hague Convention of 1907, 
being of the opinion that the Article was applicable by way of analogy in 
maritime war as well asinland war.“ As to the other privately-owned craft, 
the court thought that it would be an absurd result to allow vessels subject 
to capture at sea to escape such liability by reason of their getting into a 


*® (1917) Fauchille et Basdevant, Jurisprudence Italienne en Matiere de Prise Maritimes, 
p. 178. This Italian decision was referred to by Lord Sterndale in In Re Craft Captured on 
Victoria Nyanza (1918) 3 B. & C. Prize Cases, 295, 298. 

*° Entscheidungen des Oberprisengerichts in Berlin, p. 17. 

“ Fauchille et Basdevant, Jurisprudence Italienne en Matiere de Prises Maritimes, 194. 

® (1917) Fauchille et Basdevant, Jurisprudence Italienne en Matiere de Prises Maritimes, 
p. 199. Cf., also, The Monfalcone (1919) ibid., p. 497. 

“ The Italian Court seems to have been influenced by the fourth voeu expressed by the 
1907 Hague Conference, to which reference has been made, ante, note 2. 
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river. It also emphasized the fact that in this case the smaller craft were 
utilized for purposes other than navigation in this particular river. More- 
over, the Isonzoto, which seems to have been non-navigable at the point 
where the seizure was made, was treated as a sort of accessory to the sea. 


RECENT GERMAN AND BELGIAN DECISIONS 


In the German case referred to by the Italian court, The Primula,* little 
reference was made to the limits of maritime law. The Fenix ® seems to 
have been seized in the Elbe by a German torpedo-boat and it was treated 
as a capture at sea, for the purpose of bringing the case within Article 3 of 
the sixth Hague Convention; “ but the only question considered by the 
court was the application of the sixth Hague Convention, as the vessel had 
left her last port of departure before the outbreak of hostilities. In one in- 
stance, the German prize court has upheld a capture of a sea-going vessel 
in the river port of Antwerp.‘? Several German writers have dealt 
with the question.** In the earlier editions of his treatise, Liszt went so 
far as to say that a battle between two vessels on the Elbe would be gov- 
erned by land law,** but this suggestion has not been repeated in the latest 
edition. 

Several seizures of German-controlled boats in Belgian ports were made 
by Belgian troops in 1918. The Agiena *° was a Dutch sailing vessel, seized 
as prize by the Germans on the high seas, declared good prize by a German 


prize court, and captured by Belgian troops in the inland port of Bruges. 
The Brussels *§ was an English steamer, seized as prize by German naval 
forces on the high seas, declared good prize by a German prize court, and 
captured by Belgian troops in the port of Zeebrugge where it had been sunk. 
The Gelderland * was a Dutch steamer, seized as prize by a German aero- 
plane on the high seas, declared good prize by a German prize court, and 


“4 Entsheidungen des Oberprisengerichts in Berlin, p. 17. 

5 Tbid., 1914, p. 1; 10 American Journal of International Law, p. 909. 

“It was pointed out by Sir Samuel Evans in The Moewe [1914] 1 British and Colonial 
Prize Cases, 60, 74, that the French “en mer” in Article 3 of the Sixth Convention is not ac- 
curately translated by ‘“‘on the high seas:’’ ‘where the Conventions intend to describe ‘upon 
the high seas,’ the appropriate phrase ‘en pleine mer’ is used.”’ 

‘7 The Comte de Smet de Naeyer (1916) Entscheidungen des Oberprisengerichts in Berlin, 
p. 209. 

48 Huberich & King, The Development of German Prize Law, 18 Columbia Law Review, 
p. 503, 514. 

49 Liszt, Das Volkerrecht (2d ed., 1902) p. 317. Cf. 1 Pistoye et Duverdy, Prises Maritimes, 
(1859) p. 112. 

50 See the Moniteur Belge, 1920, p. 405. The decision of the Belgian Council of Prizes 
is translated in 16 American Journal of International Law 117. 

51 See the Moniteur Belge, Nov. 6, 1919, p. 5894. The decision of the Belgian Council 
of Prizes is translated in 16 American Journal of International Law 127. 

® Jbid., 1919, p. 5772. The decision of the Belgian Council of Prizes is translated in 16 
American Journal of International Law 129. 
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captured by Belgian troops in a floating dock in the port of Zeebrugge. In 
all of these cases, the Belgian Council of Prizes upheld the Belgian capture 
and declared the vessels to be the property of the Belgian State.* But as 
the seizures were effected in Belgian waters the cases are of little value in 
distinguishing land and naval captures. 


THE DANUBE ARBITRATION 


Among the numerous claims which came before the American arbitrator 
named under Article 300 of the Treaty of St. Germain, of September 10,1919, 
was a claim by Roumania that seizures of enemy-owned boats on the Danube, 
effected by Roumanian naval officers, were to be “regulated by the inter- 
national law pertaining to naval warfare, and therefore ought to be upheld.’ 
In rejecting this claim, Mr. Hines stressed the facts that the vessels in ques- 
tion were devoted to inland and not to maritime navigation; that they were 
registered in or identified with river ports; that they had not been taken on 
the high seas; and that at the time of their seizure they were engaged in 
inland navigation between Danube ports in Roumania and Danube ports 
farther up the river. ‘‘The sole reason which can be suggested in order to 
justify the confiscation of such private property, contrary to the principles 
of land warfare, is the claim that the vessels were seized by officers who, 
although located in the ports of the river, were designated as naval 
officers. The arbitrator is of opinion that such a distinction would be 
devoid of substance under all the circumstances surrounding these particu- 
lar seizures.” 

In view of the large competence conferred upon him by Article 300 of 
the Treaty of St. Germain, Mr. Hines found that the Roumanian prize 
courts had been ousted of any jurisdiction they might otherwise have had 
to pass upon the validity of seizures of Danube river vessels. But he stated 
that “certainly it is the exception rather than the rule that river vessels 
concerned in inland navigation are made the subject of proceedings in prize 
courts,’’® and so he held that Article 378 of the Treaty of St. Germain, 
relative to prize court proceedings, did not apply to Danube river vessels. 


8 See also The Roelfina, 16 American Journal of International Law 136, as to which the 
facts as to the Belgian capture are not so clear. Other Belgian decisions are reported in the 
British Year Book of International Law, 1921-22, p. 183 ff. 

* Hines, Determination in the Matter of Questions Arising as to Danube Shipping, p. 21. 

* “Tt may be mentioned that the Roumanian decree relative to the organization of the 
jurisdiction of maritime prize declares in Ch. I, Art. I, that the Roumanian state has the right 
to capture vessels serving as means of transport by waterways inscribed in official registers 
of the merchant marine. Likewise the Roumanian code of prize maritime jurisdiction 
declares in Ch. I, Art. I, that every navigable object of whatever nature inscribed in the 
registers of the merchant marine of the different states is regarded as a vessel of commerce. 
This indicates that maritime jurisdiction relates at least primarily to marine vessels.” 
Hines, Determination in the Matter of Questions Arising as to Danube Shipping, p. 6. 
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REGULATION AT THE HAGUE CONFERENCES 


The Hague Conventions concerning land warfare deal especially with 
the seizure of boats, in Article 53 of the regulations annexed to each of the 
Conventions. The substance of this provision had previously been in- 
cluded in the unratified projet of an international declaration concerning 
laws of war, adopted at the Brussels Conference in 1874.57 Article 6 of 
that projet permitted the seizure by occupying armies of boats ‘‘en dehors 
des cas régis par les lois maritimes,” and provided for their return at the end 
of the war. At the Brussels Conference the insertion of this expression was 
the consequence of a request by the Spanish representative to insert after 
the word ‘‘vessel’’ the expression ‘‘appartenant d la navigation des lacs du 
continent, des fleuves et riviéres qui ne sont pas navigables, en communication 
avec la mer’’;5® and he stated that it was his purpose to indicate clearly that 
no attempt was being made to deal with maritime law. The words finally 
inserted were suggested as a substitute by the Belgian representative who 
thought they would satisfy the desire of the Spanish representative. In 
the Hague Conference of 1899, the text of the Brussels regulation was 
changed, but these words of the Brussels Declaration were kept; and in the 
Conference of 1907 they were not materially modified. 

One of the commissions of the Hague Conference of 1907 which had been 
considering amendments to the regulations annexed to the second Conven- 


tion of 1899, dealt with the significance of these words. The rapporteur for 
the commission, Major-General Baron Giesl von Gieslingen, gave the fol- 
lowing account of the commission’s deliberations: 


Le Délégué militaire du Japon a rappelé a cette occasion les réserves 
qui avaient été formulés par sa Délégation au sein de la Sous-Com- 
mission relativement 4 l’addition des mots ‘sur mer,’ une pareille dis- 
position lui paraissant relever plutét du programme de la Quatrieme 
Commission. Cependant, le Comité a cru devoir les maintenir, en 
considérant que le droit de capture maritime peut s’appliquer dans une 
guerre continentale au cas de navires saisis dans un port par un corps de 
troupes, notamment en ce qui concerne les navires destinés & la naviga- 
tion fluviale.™ 


This seems to be a statement that maritime law would apply to boats seized 
in a port by land forces, particularly if the boats are destined for river navi- 
gation; but no reason is given, and it is very difficult to see why maritime 
law should apply ‘‘notamment” to boats destined for river navigation unless 
they are ocean-going boats. Commentators on the Hague Convention 


5 The second Convention of 1899 and the fourth Convention of 1907. Higgins, Hague 
Peace Conferences, p. 206. 

57 Actes de la Conference de Bruzelles, p. 363. 

58 Actes de la Conference de Bruzelles, p. 154. 

59 Actes et Documents, 1907, III, p. 27. 
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seem to have given very little attention to this expression, but it was re- 
ferred to by counsel in The Thalia as follows: 


Admitting that capture may be made on rivers and lakes, which are not 
included in territorial waters, then there must be steamers and other kinds 
of vessels beside those afloat on rivers and lakes which are not governed 
by the rules of maritime law; because such vessels are recognized in the 
second paragraph of Article 53 of the Hague Treaty.* 


SUGGESTIONS AS TO LEGISLATION 


At the 1913 meeting of the Institute of International Law, an attempt 
was made to include in the manual of laws on maritime war a paragraph 
which would have had the effect of freeing craft on inland rivers from naval 
capture. Although the Institute refused to go so far, it did agree to add 
river boats navigating rivers, canals and lakes to the class of boats which 
should be exempt from capture because engaged in small local navigation.™ 
And it is interesting to note that the Institute’s réglement for international 
rivers, adopted at Heidelberg in 1887, provided for applying to floating 
property on international rivers the same treatment as that accorded to 


enemy property in war on land.™ 
At the 1920 meeting of the International Law Association, the British 
Maritime Law Committee submitted a report on the laws of naval war which 


6° See Lawrence, International Law (5 ed.) p. 441; Spaight, War Rights on Land (1911) 
p. 416. 

* (1905) Takahashi, Russo-Japanese War, p. 606. Article 53 of the Regulations was also 
construed by the Italian court in an opinion reported in Fauchille et Basdevant, Jurispru- 
dence Italienne en Matiere de Prises Maritimes, p. 203: “ L’article 53 de ce réglement déclare 
en effet que les forces militaires qui occupent un territoire peuvent s’approprier les moyens 
de transport et en général toute propriété mobiliere de l’Etat de nature a serviraux opera- 
tions de guerre.’’ And see ibid., p. 500. In The Anichab (1919) Probate 329, Article 53 
was applied, at least by way of analogy, but Lord Sterndale refused to admit that the Prize 
Court had jurisdiction to fix the indemnity for which the article provides. Mr. Walker D. 
Hines, in the Determination in the Matter of Questions Arising as to Danube Shipping, 
pp. 9, 10, expressed the opinion that Article 53 applied only “to military authority over 
hostile territory that is actually placed under the authority of the belligerent army”; and 
he held that Article 53 “‘does not contemplate war material in actual hostile use at the 
time of seizure.”’ 

®@ Annuaire de l'Institut de Droit International, 1913, p. 191. 

* Article 47 of the Oxford Manual of the Laws of Maritime War provides: “Les bateaux 
exclusivement affectés a la péche cétiére, ou & des services de petite navigation locale, 
y compris ceux exclusivement affectés au pilotage ou au service des phares, comme aussi 
les navires destinés A naviguer principalement sur les fleuves, canaux et lacs, sont exempts de 
saisie, ainsi que leurs engins, agres, apparaux et chargements.’’ Annuaire de l'Institut de 
Droit International, 1913, p. 654. 

“ “ Article 40.—En cas de guerre entre les Etats rivereins, la propriété flottante sur un 
fleuve international, sans distinction entre la propriete neutre et la propriété ennemie, sera 
traitée suivant l’analogie de la protection de la propriété ennemie en cas de guerre sur terre.”’ 
Annuaire de l'Institut de Droit International, 1888, p. 187. 
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was drafted by a very able sub-committee. This report does not appear 
to have been adopted by the Association,® but it may be taken as some evi- 
dence of current opinion. The code of naval warfare embodied in the re- 
port deals with ‘‘the places where hostilities may be carried on” and pro- 
vides: “The special rules relating to maritime war are only applicable to 
the open sea and the territorial waters belonging to or occupied by the 
belligerents, to the exclusion of those waters which, in respect of navigation, 
cannot be considered as maritime.”’ 


These authorities seem inadequate for drawing a confident conclusion as 
to the general applicability of the law of maritime warfare or the law of 
land warfare to captures on inland rivers. Taking the language of the ear- 
lier texts, one might conclude that the law of maritime capture is generally 
applicable; but this language is almost invariably used with reference to 
cases of seizures by naval forces or to cases in which the jurisdiction of prize 
courts is being defined. 


FACTORS TO BE CONSIDERED 


Three factors must be considered in determining whether a particular 
capture is to be governed by the law of land, or by that of maritime, war- 
fare: (1) the locality of the seizure; (2) the nature of the property seized; 
(3) the character of the force making the seizure. 

A seizure of an enemy vessel made within a belligerent’s own territorial 
waters at the outbreak of hostilities would seem to be subject to the munici- 
pal law and its provisions for dealing with enemy property. Perhaps the 
liberal protection, which had so generally been accorded to enemy property 
prior to 1914, cannot now, in the light of recent experience, be said to be 
required by international law.*’ The municipal law is usually made to con- 
form with general international usage, as in the sixth Hague Convention 
dealing with the treatment of ships in port at the commencement of hostili- 
ties. Enemy ships seized within a belligerent’s own territory need be sub- 
mitted to the jurisdiction of prize courts only for the satisfaction of neutrals. 
Within a belligerent’s own territory, then, the problem is not so likely to 
arise as to the limits of land and sea warfare,®* although the problems of 


% Report of International Law Association, Twenty-Ninth Congress at Portsmouth, 
1920, p. 169. 

Tbid., p. 224. 

67 Cf. In re Ferdinand, Ex-Tsar of Bulgaria [1921] 1 Ch. 107. 

68 One may query Professor Oppenheim’s suggestion that as the seizure of means of trans- 
port is, according to Article 53 of the Hague Regulations, permissible in occupied enemy 
country, provided they are restored and indemnities paid after the conclusion of peace, 
“seizure must likewise—under the same conditions—be permissible in case these articles 
are on the territory of a belligerent.”” Oppenheim, International Law (2d ed.) II, p. 140. 
If municipal law governs as to seizures on a belligerent’s own territory, Article'53 may be 
in no way applicable. 
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prize court jurisdiction and the distribution of prize money may be just as 
important as when the seizure is made elsewhere. 

But where a seizure is made in the territorial waters of the enemy, the 
question is plainly governed by international law. If the seizure is made in 
an enemy seaport and made by naval forces, there would seem to be no 
reason for not applying the same law as if it were made on the high seas. 
Nor would it seem material that the port is an inland port not open to mari- 
time navigation, though in such ports neutrals are less likely to be concerned. 
The limitation in the Italian code that naval operations should be confined to 
territorial waters open to maritime navigation seems to have little to recom- 
mend it. On a large river like the Mississippi or the Danube, in spite of 
recent armament developments, it might still be possible to have extensive 
operations conducted by gunboats, and they might effect captures in ports 
where maritime navigation is excluded. If this has not been entirely ex- 
cluded by long-range guns, the Italian limitation on naval capture seems 
impracticable. It would call for a special rule for large bodies of water like 
the Victoria Nyanza. 

Something may be made to depend on whether the boats seized are ocean- 
going or devoted to inland navigation. The suggestion of the Italian court 
that it would be absurd to permit an ocean-going vessel to escape maritime 
capture by taking refuge in a river would seem to call for an application of 
maritime law to all captures of ocean-going vessels on inland rivers; but the 
possibility of capturing non-ocean-going vessels at sea will seldom exist, 
and land law might very well be applied in dealing with them. The two 
types may differ also in capacity to escape a belligerent’s power and there- 
fore to continue in enemy service; but a non-ocean-going vessel on a large 
highway like the Danube might easily elude belligerent capture by a voyage 
on the river. Since many river craft are small and engaged in local work 
for small traders, the same arguments which led to the exemption from mari- 
time capture of small boats employed in local trade in the eleventh Hague 
Convention of 1907, would seem to call for some exemption for most river 
vessels,*® and this would seem to be an argument for the more lenient con- 
sequences of applying land law. 

The nature of the force effecting the seizure seems also an important factor. 
To apply maritime law to seizures made by land forces would greatly com- 
plicate the operations of armies which are accustomed to deal with booty 
much more summarily than naval forces deal with prize. In some cases of 
continental warfare, it would mean that the title to property seized on rivers 
would have to await the adjudication of prize courts in order to satisfy 
neutrals. Armies act less formally in seizing property, and in seizing many 
kinds of property the distinctions usually possible in maritime warfare would 

** These arguments did not prevail during the past war as to tugs and lighters in a port, 


however. Deutsche Kohlen Depots (1916) 2 British and Colonial Prize Cases 439, [1919] 
A. C, 291. 
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be impracticable. Access to prize courts would be most difficult with re- 
spect to some river craft, unless tribunals could be set up ad hoc. To take 
an extreme case, a European army operating on an American river could 
not possibly take small river craft, which it might seize, into a port where 
there is a prize court. The procedure in prize courts has been built up with 
reference to vessels which can navigate the high seas,”° and some changes 
would be needed to make it adequate for the condemnation of river craft. 

Mere analysis of our existing formal conceptions will not solve the prob- 
lem. The line will be drawn, with reference to specific inclusions and ex- 
clusions, as considerations of policy or convenience at the time dictate. 
During the past century there was a clear tendency toward relieving the 
owners of private property of many of the burdens of warfare. In the law 
of warfare on land this tendency has gone very far, and it finds some ex- 
pression as to river boats in Article 53 of the regulations annexed to the 
Hague Convention. Since the Brussels Conference of 1874 concerning the 
customs of war on land, the current of opinion seems to hav2 supported 
the more lenient treatment of river vessels accorded by the law of warfare 
on land. Effectiveness in the conduct of land operations would seldom be 
diminished if land law rather than maritime law were applied to the capture 
of river boats. 

A simple case for applying land law would be that of the seizure by an 
invading or occupying land force of a non-ocean-going vessel on an inland 
waterway or in an inland port. On the other hand, a simple case for applying 
maritime law would be that of the seizure of an ocean-going vessel by naval 
forces on an inland waterway open to maritime navigation. To cases be- 
tween these two extremes, the application of the one or the other law cannot 
be forecast with certainty. 

If the distinction will not often be of great importance, it ought neverthe- 
less to be kept in mind by the draftsmen of any future conventions on the 
laws and customs of war on land or at sea. 


70 E.g., the law as to ‘Custody of the Res,” on which see Tiverton, Prize Law (London, 
1914), p. 65 ff. 
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THE RIGHTS OF VISIT AND SEARCH, CAPTURE, ANGARY AND 
REQUISITION 


By JENNINGS C. WISE 


Member of the Bar of the District of Columbia 


That the laws of nations with respect to the right of visit and search, and 
the right of capture were well defined and established in 1914 can not be 
doubted. The best proof that there were such laws in force is the fact that 
there was not in the sisterhood of nations a single enlightened state whose 
prize courts had not undertaken to interpret and administer them, and to 
award damages for their violation. The interpretations of these courts 
may have varied, just as the interpretations of statutory law vary among 
the municipal courts of the same state, but there were, nevertheless, such 
laws, and they were interpreted. Furthermore, it would appear that by the 
courts of Great Britain and the United States in particular, they were inter- 
preted and administered with as high a degree of uniformity as the same law 
is ordinarily interpreted and administered by the courts of two or more dif- 
ferent states of the American Union. 

From the British and American decisions prior to 1914 it appears that the 
rights of visit and search, and of capture are deemed to be inherent to the 
status of belligerency. But they are in no sense the equivalent of an indis- 
criminate right to seize, harry, or interfere with neutral commerce. 

Of the two rights mentioned the right of capture is necessarily the greater 
one. It is much misunderstood, which readily appears from the fact that 
even the courts and the text writers constantly speak of unlawful captures 
when there can be no such thing. 

No belligerent has the right to seize a neutral ship unless it is believed that 
the vessel is engaged in some unneutral service, or that the cargo, by reason of 
its character or destination will, if unmolested, be of direct aid to the enemy in 
the prosecution of the war. 

An examination of the authorities will show, however, that a mere belief 
that a ship is liable to capture is not sufficient. The belief must be founded 
upon evidence sufficient to justify the same. Oppenheim clearly states the 
law as follows: 

According to customary rules of International Law, adopted also in 
the unratified Declaration of London, a neutral vessel may be captured 
if visit or search establishes the fact, or arouses grave suspicion, that she is 
rendering unneutral service to the enemy.* 


1 Sec. 411, Vol. II, page 596. 
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It must not be assumed from this statement of the law that visit and search 
are prerequisites of capture. Capture may be made outright without a 
visitation or a search, upon exactly the same grounds that would justify 
the latter. 

Circumstances creating a reasonable suspicion of conduct warranting 
her capture are sufficient.” 

Thus, it is seen that a seizure is a capture only when it is made upon certain 
justifiable grounds, and that when the requisites of a lawful seizure exist the 
seizure becomes a technical capture in the sense of the law. Therefore, there 
can be no such thing as an unlawful capture since a seizure that is not lawful 
is not a capture. 

Then, too, great confusion has resulted from the inexact use of the terms 
capture and prize. 

Prize, in maritime law, is the apprehension and detention at sea of a 
ship or other vessel, by authority of a belligerent power, either with the 
design of appropriating it, with the goods and effects it contains, or with 
that of becoming master of the whole or a part of its cargo.* 

This definition of the word prize relates to the act of taking the property 
seized. It is clearly the definition of a verb. Neutral vessels and their 
cargoes that have merely been captured but have not been adjudicated to be 
prize, are not prize, and should not be spoken of as such. 

Where there is a probable cause to believe that a vessel is liable to 
capture, it is proper to take her and subject her to the examination and 
adjudication of a prize court.‘ 

Until the capture becomes invested with the character of prize by 
sentence of condemnation, the right of property is merely in abeyance, or 
in a state of legal sequestration.® 


Prize includes enemy property that has been captured on the high seas or in 
territorial waters belonging either to the captor or to the enemy, and the 
property of neutrals that has been captured and condemned to confiscation by 
way of penalty. Thus, it is seen, that enemy property becomes prize so soon 
as it is captured, whereas, neutral property that is captured does not become 
prize until it has been condemned. 

How absurd then is the frequent use of such an expression as ‘‘the unlawful 
capture of prize,’’ an expression which is conclusive either of extreme igno- 
rance of the law, or an extreme carelessness on the part of those employing it. 

But prize, unlike capture, may be either lawful or unlawful. This must 
appear from a consideration of the purpose of capture. 

The purpose of capture is two fold. On the one hand it is to prevent the 

* The George, Fed. Cas. No. 5, 328. 

*1C. Rob. 228. Bened. Adm. Sec. 509. 

4 Talbot v. The Amelia, 4 Dall. (U. S.) 34. 

5 Wheaton’s International Law, 5th Eng. Ed. p. 58, referring to Tudor’s Leading Cases on 
Maritime Law, pp. 1092, 1093, and Calvo, II, Sec. 1236. 
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enemy from receiving the unlawful neutral aid which it is believed a vessel 
and its cargo, either or both, may contribute if the vessel be allowed to 
proceed. On the other hand it is to enable a legal proceeding to be initiated 
in order to ascertain whether in fact the vessel and the cargo which have been 
detained merely as a precautionary measure in the first instance, are capable 
of contributing unlawful aid to the enemy and are subject at law to the 
penalty of condemnation as prize for attempting to do so. 

Obviously, therefore, since a legal proceeding is necessary to determine the 
facts, and it is lawful to detain the vessel for that purpose, the seizure may be 
lawful, or a capture, whereas the proceedings may establish the entire in- 
nocence of the vessel or its cargo, and the consequent immunity of either or 
both from the penalty of condemnation as prize. Again, the lawfully 
seized, or captured vessel may be unlawfully condemned as it would be if 
confiscated as prize without due process of law, or upon insufficient evidence 
of an unneutral character or mission. In the latter case the offense at inter- 
national law consists not of the capture but of the condemnation of an in- 
nocent vessel, for the seizure was lawful while it was the condemnation that 
was unlawful. Therefore, while it is highly improper to speak of property 
unlawfully captured as prize, it is entirely correct to speak of captured prop- 
erty being unlawfully condemned as prize. 

From the foregoing we may conclude that if a belligerent seize a neutral 
merchant vessel on the high seas without a justifiable belief that the vessel or 
its cargo is liable to condemnation as prize, the seizure is not a capture but an 
unlawful seizure, and the case is not one of prize but a mere violation of the 
sovereign right of jurisdiction of a neutral state, being no more nor less than 
unwarranted interference with neutral commerce in derogation of the neutral 
rights. 

So, too, we may conclude that if a belligerent capture a neutral vessel on 
the high seas and appropriate to its uses the vessel and its cargo, either or 
both, before the property confiscated has been adjudicated by a prize court 
to be subject to the penalty of condemnation as prize, the appropriation 
amounts to no more nor less than the confiscation of neutral property on the 
high seas for which there is no sanction at international law.® 

Growing out of and ancillary to the greater right of capture is the right of 
visit and search. 

Said Chief Justice Marshall in The Nereide: 

What is this right of search? Is it a substantive and independent 
right wantonly, and in the pride of power, to vex and harass neutral 
commerce, because there is a capacity to do so, or to indulge the idle and 


mischievous curiosity of looking into neutral trade, or the assumption of 
aright to control it? . . . But this is not its character.’ 


* A seizure of this character is entirely different from the requisition of neutral property 
and the taking of neutral property under the exercise of the right of angary, as will appear 
later. 

Cranch, 388, 427. 
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The idea that a belligerent may stop, visit and search every merchant ves- 
se] on the high seas with impunity in order to determine its character is a 
wholly erroneous one which finds no sanction whatever in law. Like the 
right of capture the right of visit and search may only be exercised upon 
certain well defined conditions. There must at least be a reasonable sus- 
picion that a vessel or its cargo is of an unneutral character to justify its 
exercise. A visit and search not made upon reasonable grounds of suspicion 
are no less unlawful than a seizure made under similar circumstances. 

While the purpose of a visitation and search is merely to determine more 
surely whether or not the vessel is subject to capture, visitation and search 
are in no sense prerequisites of capture. Where the greater right may be 
legally exercised, that is where a reasonable suspicion as to the hostile char- 
acter of the vessel or cargo already exists, the vessel may be captured without 
search, and taken into port to be dealt with by a prize court. 

If the law of visit, search and capture be as stated, it would seem that 
visit and search, when made in good faith and in a proper way, should be 
welcomed rather than resented since they may disclose the fact that the 
suspicion which would have justified a capture and detention pending prize 
proceedings is ill founded, and that the vessel is innocent and should be al- 
lowed to proceed on her way without further detention. 

But this is by no means the case. The national mind not having kept pace 
with the evolutions of international law, there remains a prejudice against 


the exercise of this belligerent right even in accordance with old methods, it 
being the popular conception that the acts of visitation and search are 


indignities to which only the most reluctant submission is due. It is, of 


course, a wholly erroneous conception, tracing back as it does to a time when 
these acts were performed by virtue of vis major rather than by virtue of 
right at law. 

Bearing in mind the law as to visit and search, capture, and the seizure of 
neutral property on the high seas, let us now examine the radical departures 
that were made during the late war from the practices sanctioned by that law. 

In 1914 the Allies found themselves in a novel situation. Germany by the 
successful invasion of Belgium and a part of France had cast her western line 
of defense beyond the neutral states of Denmark and Holland, while Sweden 
also fell within the area which was denied to the Allies. As time wore on it 
became apparent that the Central Allies could not be defeated unless they 
were economically strangled by a blockade which, to be effective, had to in- 
fringe upon the freedom of neutrals as it had hitherto existed, a complication 
that arose directly from the fact that neutral states were wholly within the 
lines of circumvallation which the Entente of necessity had to throw about 
Germany’s military and naval forces. Viewing the resulting situation in a 
broad way it is apparent that the hardships of the neutrals within the Allied 
lines of circumvallation resulted in a measure from their inability to free their 
territory from Germany’s embrace as well as from the restrictions imposed by 
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the blockading Powers. Their position was somewhat similar with respect to 
the results to that of neutral persons who are caught in a beleaguered city and 
yet, for physical reasons are unable to free themselves from the besiegers’ 


lines. 
Under the novel circumstances described it was inevitable that new practices 


should develop as to visit and search, and the seizure of neutral shipping and 
goods destined for the beleaguered areas. Not only had the growth in the 
size of steamships necessitated in many instances that a vessel be conducted 
long distances out of its course to calm water to enable it to be visited, but the 
cargoes which these enlarged vessels bore were of such immense volume and 
bulk that they could not be thoroughly searched at sea however long the vessel 
might be detained. Loaded by expert stevedore crews at wharves equipped 
with special machinery, and with scientific regard to the character and placing 
of the various components of the cargo, obviously their cargoes could not be 
displaced with the means available at sea; consequently they could not be 
thoroughly searched. And even had it been possible to search the cargoes, an 
amount of time would have been required that was prohibitive of search in 
view of the ever present danger from hostile submarines. Inevitably, there- 
fore, Great Britain, or the leading maritime belligerent, soon instituted the 
practice of taking neutral ships into British ports and there detaining them for 
the purpose of searching for contraband. 

In December, 1914, the State Department of the United States, admitting 
readily the full right of a belligerent to visit and search on the high seas the 
vessels of American citizens or other neutral vessels carrying American goods, 
and to detain them, when there was sufficient evidence to justify a belief that 
contraband articles were in their cargoes, protested against the new British 
practice. Great Britain responded that the undoubted right to visit and 
search would become a nullity if the old methods were pursued, and, unde- 
terred, continued her course with respect to neutral shipping throughout the 
war. 

On March 1, 1915, the State Department was informed by the British Em- 
bassy at Washington that by reason of alleged illegal practices on the part of 
Germany, her opponents were driven to frame retaliatory measures in order to 
prevent commodities of any kind from reaching or leaving that country. It 
was declared that these measures would be enforced by the British and 
French Governments without risk to neutral ships or to neutral or non-com- 
batant life, and that Great Britain and France would, therefore, hold them- 
selves free to detain and take into port neutral ships carrying goods of pre- 
sumed enemy destination, ownership or origin. On March 11 and March 13, 
1915, Great Britain and France issued an Order in Council and a Presidential 
Decree, respectively, putting into effect the announced policy. 

The State Department promptly protested against the enforcement of the 
British Order in Council of March 11, 1915, declaring that it would constitute, 
were its provisions to be actually carried into effect as they stood, a practical 
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assertion of unlimited belligerent rights over neutral commerce within the 
whole European area, and an almost unqualified denial of the sovereign rights 
of the nations then at peace. ‘A nation’s sovereignty over its own ships and 
citizens under its own flag on the high seas,’’ unlimited in time of peace, was 
said by the Secretary of State to suffer no diminution in time of war, except 
in so far as the practice and consent of civilized nations had limited it by the 
recognition of certain clearly determined rights, which it was conceded that a 
belligerent might exercise, such as the rights of visit and search, and capture, 
and from this position the United States has never receded. The novelty of 
the practices of the Allies which have been described will appear very readily 
if it be attempted to bring them within the established rights of belligerents at 
international law with respect to the appropriation of neutral goods. 

Many seizures by the Allies were made without any reasonable ground for a 
presumption that the property taken was of an unneutral character. The 
seizures cannot be said to have been made in the exercise of the old and more 
or less obsolete right of angary (jus angariae) which has never been held to 
apply to neutral shipping except when the vessels appropriated by a belliger- 
ent to its uses were in the territorial waters of the belligerent at the time they 
were impressed. Even according to those authorities which hold that the 
right of angary still exists as a belligerent right, the neutral property that is 
liable to seizure thereunder, either for use or destruction, must be temporarily 
at least within the territory of one of the belligerents, and the use or destruc- 
tion thereof must be impelled by necessity. 

In 1863 an Act of Congress provided that the Secretary of the Navy and the 
Secretary of War might requisition any captured neutral vessel, arms, or 
munitions of war or other material for the use of the Government, before ad- 
judication by a prize court, or afterwards. Great Britain protested against 
the provisions of this act at the time it was passed, and the Attorney General 
of the United States held that there was no warrant for it in international law. 
In The Zamora,’ the Judiciary Committee of the Privy Council of Great Britain 
also condemned the act of 1863, and held that the right to requisition neutral 
ships and their cargoes only exists when they have been captured and brought 
into a prize court for adjudication, and when the property to be taken is ur- 
gently required for use in connection with the defense of the realm, the prose- 
cution of the war or other matters involving national security. Furthermore, 
it was expressly declared that it was for the court, and not the executive of the 
belligerent state to decide whether the right can be lawfully exercised in a 
particular case, and that in the absence of a real or bona fide question in prize 
no application for the requisition of neutral goods before condemnation would 
be entertained by the court else seizures known to be unwarrantable by law 
and, therefore, not captures at all, would be encouraged as a means by which a 
belligerent might obtain useful property. 

By reason of the fact that the novel practices described, and many others, 

8 4 Lloyd’s Prize Cases, 62 (1916). 
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were adopted by the belligerents during the late war, one often hears it said by 
members of the legal profession as well as by laymen that today there is no 
internationallaw. If this statement be analyzed it will be seen to be about the 
equivalent of a statement that because certain elements of a frontier popula- 
tion invariably are able during the early period of settlement to run things 
pretty much their own way in the absence of representatives of the law in 
sufficient force to control them, there is no municipal law. But, after the 
centuries of toil and suffering which the ever-enlightening mind of mankind 
has devoted to the establishment of order, are we to admit that whenever, by 
reason of local conditions it becomes possible and advantageous to ignore the 
law as it has existed, we may do so with impunity? . 

The question answers itself. But while it is absurd to contend that viola- 
tions of law do away with the law, whether a law will continue to be enforced 
is another question. As a general proposition it may be stated that no law 
that is not based upon reason will long continue to be respected, and when not 
held in respect its enforcement or attempted enforcement will lead to its 
repeal. 

The situation today is that the lawis well established but it is being ignored, 
and in its present form will probably continue to be ignored. 

Although for political reasons full reparation may be made for every viola- 
tion of the law of which England and France were guilty during the late war, 
in view of their experiences, and especially those of Great Britain, it is not 
likely that they will ever again observe the old rules. This being so, it is a 
matter of grave concern to amend the existing law in such way as to render 
the same acceptable to all the powers who must be relied upon to enforce the 
law of nations. Else in fact there will be no international law worthy of the 
name. Nothing is more essential to the sanctity of any code of law than that 
dead letters be removed from the statute book. If it be that merchant vessels 
cannot be searched effectively on the high seas let the fact be admitted and the 
law be amended accordingly. 

The right of visit and search as it now exists is in no sense exercisable in 
diminishment of the sovereignty of neutral states whose merchant vessels on 
the high seas are subject to visit, search and capture, but is derived from the 
sovereignty of the belligerent state exercising the right. In other words, 
while the right of exclusive jurisdiction over its merchant vessels on the high 
seas and the persons thereon, is a sovereign right in a neutral state, it is also a 
sovereign right in a belligerent state to determine whether a merchant vessel 
on the high seas is within the exclusive jurisdiction of the neutral state whose 
protection is claimed by the vessel to be searched. Thus, it is seen that in 
submitting to the visitation and search of its merchant vessels on the high seas 
a neutral cannot be said to yield anything out of its own sovereignty to the 
belligerent. Why then, if conditions have so changed as to make it impractic- 
able to exercise these rights in the old way, should they not be exercised in 
some practical new way? 
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The exclusive jurisdiction of a neutral state extends to its merchant vessels 
on the high seas as well as to the land and waters within its territorial limits. 
Heretofore search has only been lawful on the high seas, or in one part of the 
jurisdiction of a neutral state. If when made on the high seas it was not in 
derogation of the neutral’s right of exclusive jurisdiction, why should the search 
be deemed to be in derogation of the neutral’s jurisdiction if made within the 
other part of the neutral’s jurisdiction? 

Surely, the prejudice of narrow nationalism should not be permitted to 
reduce the code of international law to a state of obsolescence. If it can be 
revivified by amendment so as to regain for it the universal obedience of the 
sisterhood of nations it should be amended. Nothing is more fatal to the 
spirit of respect for law than the tolerated abuse of law. 

Would not the inspection of neutral vessels at the port of departure by 
agents of the belligerents through whose cordons the vessels were to pass, and 
the granting to them upon reasonable conditions of belligerent licenses, ac- 
complish every object which search on the high seas may accomplish? Un- 
doubtedly such a system would save all parties great annoyance and much ex- 
pense in delays in transit. It would be no more subversive of neutral rights 
and dignity than the boarding and search of neutral ships on the high seas— 
less so than the herding and detention of them in belligerent ports. 

In addition there might be required of vessels destined to certain prescribed 
neutral ports certificates of innocent character from the state whose flag they 
fly. The necessary examination for the granting of a belligerent license could 
be made in conjunction with that upon which the certificate of innocence 
would be based, so that the exercise of the belligerent right of search would be 
thoroughly regulated and controlled by the neutral state. This, too, would 
tend to relieve visit and search of its present vexatious characteristics, and to 
overcome the lingering prejudices against the exercise of the right. 

Under such a system unlicensed and uncertified neutral vessels, destined to 
proscribed ports, would by reason of the lack of the required credentials be 
subject to capture, and no licensed and certified vessel proceeding to those 
ports would be subject to visit and search, or capture on the high seas, unless 
its conduct after leaving port were of such a character as to justify the revoca- 
tion of the belligerent license. The question of what neutral ports might be 
proscribed would be one for diplomatic adjustment between the neutral and 
belligerent states, and would thus be done away with as a question of dispute 
between neutral nationals and belligerent states in the prize courts of the 
latter. 

As to the appropriation of neutral goods seized on the high seas the law does 
not require to be amended. If an unlicensed and uncertified vessel destined 
to a proscribed port were seized, the seizure would be a capture which is 
presently lawful, and the vessel and its cargo would merely be liable to con- 
demnation as prize by the adjudication of a belligerent prize court. On the 
other hand, if a neutral vessel not destined to a proscribed port, or a duly 
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licensed and certified vessel were detained for search, or seized, or interfered 
with in any way except for the purpose of examining its credentials, the inter- 
ference would be an out and out invasion of neutral rights for which the 
belligerent offender would be answerable at international law. 

While the law as to the unwarranted seizure of neutral property by a bellig- 
erent is well settled, the theory of liability upon which damages are assessed 
therefor requires to be revised. 

At common law the same act may constitute a crime against the state and a 
tort. For the first the state exacts a penalty. For the second the persons 
whose private rights have been invaded may recover damages. And so, the 
same act might constitute a dual offense at international law. For instance, 
the wrongful seizure of neutral property by a belligerent might be held to con- 
stitute a public international offense, analogous to a crime, for which satis- 
faction of the neutral sovereignty would be due, and an international tort for 
which the belligerent offender would be liable in damages as a tort-feasor to 
the private owners of the property. 

It is only the form—the name—of this proposal that is novel. The under- 
lying principle has already been adopted by several of the leading belligerents 
in the late war. It was adopted by Great Britain in the celebrated case of 
The Wilhelmina, and by the United States in the case of The Rijndam; in both 
of these cases neutral property that had not been condemned was appropriated 
by a belligerent. In both compensation was based upon the principle of full 
indemnification, which is the same principle from which is derived the measure 


of damages in tort. In both the belligerent made full satisfaction to the state 
who claimed the allegiance of the owners of the property seized. 

It may be difficult to work out the details of the necessary amendments to 
the laws of nations as they exist today, but it is a task byno means too difficult 
for the enlightened international mind if it be recalled and frankly admitted 
that only the law of change is changeless. 


ORDERS IN COUNCIL AND THE LAW OF THE SEA 
By Gorpon E. SHERMAN 


Lately Assistant Professor of International Law, Yale University 


I 


In a maritime war the formal announcements of national executives con- 
cerning principles of intended action possess an interest frequently trans- 
cending the occasion calling them into being since they may originate im- 
portant modifications in the imprescriptible system of the law of nations and 
thus become touched with that universality of which the sea itself offers so 
constant and striking a suggestion. In the conflicts of the French revolution 
and the First Empire, as well as in the great war of our own day, we find 
produced on the part of the opposing governments a series of declarations 
(orders in council, arréts) which have a permanent interest for the student of 
international law since they practically extend over the whole field of naval 
warfare and reach every aspect of belligerent action upon the high seas, while 
they may also become a cause oftentimes of strained relations between 
belligerent and neutral Powers arising through widely varying views touch- 
ing the application of prize law to marine captures. The modern law of na- 
tions recognized, moreover, essential divergences between principles which 
should govern the treatment of property falling into belligerent power upon 
land or those controlling its seizure on the ocean or in belligerent territorial 
waters, and the subject may easily become highly complicated when a severe 
measure of repression, aimed in the first instance at an enemy, strikes a 
neutral and subjects persons or goods not primarily or properly identified 
with the struggle to every peril of combatant fate.' 

Accordingly, when on February 1, 1793, war broke out between France 
and England, the ocean became at once a conspicuous theatre of hostilities. 
The destruction of enemy commerce furnished in its legal aspects a far-reach- 
ing and inexhaustible topic of discussion touching maritime rights or duties 
as coming within the scope of the jus gentium and continued to supply 
material for acrimonious or actually war-making difference during twenty 
years and until peace had suspended for a time at least the agitations of 
attempted world conquest. Scarcely, however, had the contest between 
British and French arms fairly begun when the merchants of leading neutrals, 
—conspicuously Holland and the United States,—determined upon the 
practical exploitation of opportunities likely to be offered by a war in which 


1 See Appendix, paragraph 1, page 410. 
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each of the chief contestants possessed rich colonies beyond the Atlantic and 
whose colonial products were of the first importance to Europe generally, 
although, in so far as France was concerned the physiocratic idealists claimed 
to find in the agricultural resources of their own country supplies adequate to 
every requirement and whose sufficiency justified a scornful view of British 
commercialism. To strike, consequently, at Britain’s sea-borne traffic be- 
came at every period of the struggle a fixed aim of the French Republic and 
Empire, and as an inevitable sequence of such a determination there soon 
appeared disputes of great bitterness, not alone with the English Govern- 
ment, but with neutral Powers as well, touching the violation or maintenance 
of acknowledged canons of international law as between belligerents and 
again between belligerents and neutrals.” 

In these fields, somewhat vaguely defined, the differences were grouped 
about conceptions of blockade, contraband, convoy, the colonial carrying 
trade and the coasting trade regarded as state monopolies normally closed 
to all but nationals, together with the closely-related British conception of 
entrepét (deposit) as applied specially to colonial commerce and navigation. 
Briefiy stated, questions concerning blockade centred upon attempts to 
merely declare or proclaim a blockade of a coast line frequently of such 
great extent that it was quite beyond the power of the declaring belliger- 
ent to actually guard all approaches to the invested places, which were 
thus sought to be closed by mere empty “proclamation” as the term ran. 
In the matter of contraband, there evidently existed a wide margin for 
interpretation of what merchandise with enemy destination should be held 
confiscable as essentially appropriate to warlike use; in many treaties an ef- 
fort had been made to standardize this vexed subject through agreed contra- 
band lists, though always, and of necessity, without permanent result. 
Again, the colonial and coasting trades opened practically illimitable fields 
instinct with elements of hostile action and debate, nor were the vast and 
mysterious stretches of the Atlantic itself more pregnant with storm and 
disaster than the now asserted rules of the law of nations governing trans- 
oceanic carriage of merchandise, especially between European colonies in the 
West Indies and their parent countries. The vital issues here turned upon 
transport of enemy property by neutrals eager to assume the advantages of 
trade from which a belligerent might be for the time excluded through its 
adversary’s superior prowess at sea. But, it was asked, should a neutral be 
permitted thus to interpose its shield between enemies with manifest profit to 
itself and to the weaker belligerent as well? Again, should a neutral be 
permitted to conduct the coasting trade of this same weaker belligerent, re- 
gard being had to the undoubted fact that only the pressure of warfare on the 
part of a stronger enemy had induced the said belligerent to open his coasts 
along which theretofore, and in time of peace, traffic had been held inviolable 
as a state monopoly? Did not the neutral in such cases practically 

2 See Appendix, paragraph 2, page 411. 
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identify itself with enemy interests and hence convict itself of unneutral 


service? 

Around these and allied problems there gathered those forces of opinion 
which resulted in the orders and arréts which we are now to briefly examine 
and whose significance, it is hoped, will be more clearly exhibited in the texts 
themselves. In a perusal of these texts it will readily be noted that the op- 
posing belligerents freely impute to each other wilful violations of all princi- 
ples of international law and maintain that their standards can no longer be 
expected to conform in letter or spirit with an international code flagrantly 
disregarded. The essential intendment, however, of every decree and order 
will be plain enough if we but bear in mind the practically identical aims, 
though along different channels, of England and France, these aims con- 
templating the destruction or appropriation of each opponent’s sea-borne 
commerce. On the one hand, the French standpoint demanded at whatever 
cost to France the isolation of England from every market. As an indispen- 
sable feature of such a purpose it was sought, in the first place, to effect a 
closing of the transatlantic colonial carrying trade between America and Eng- 
land. From the British point of view, not the closing, but rather the com- 
plete control of European coasting trade and transatlantic traffic was striven 
for, England to become the entrepét or point of deposit through which all ocean 
commerce must pass or originate on its way to supply continental needs; 
foreign ports were to be open to commerce which had in this manner paid a 
British duty, while these same ports would otherwise be closed by either 
actual or proclaimed blockade. Of this entrepét feature we shall have oc- 
casion to speak later at more length. Despite the economic fallacy here 
quite apparent, British commercial interests, it was confidently reasoned, 
might well be thought safeguarded since England would constitute a dutiable 
halting-place for world sea-traffic. There was evidently in this design small 
room for the interests or rights of American, Dutch, or Baltic Sea neutral 
shipping, nor need we be surprised at the early development of a singular 
naval warfare between the United States and France in 1798-1800, or at the 
large indemnities subsequently admitted as due to our merchants through 
illegal captures and condemnations. 

On May 9, 1793, the National Convention at Paris issued the first of a 
series of memorable decrees declaratory of principles intended to be recog- 
nized by it in naval warfare. England replied by various orders in council, 
and soon neutrals were drawn within the circle of general disaster. This 
decree of May 9th announced the sequestration of provisions by way of 
retaliation for a similar course already taken by England :— 


The National Convention, after having heard the report of their 
Marine Committee; considering that the flag of the neutral Powers 1s 
not respected by the enemies of France, that two cargoes of flour arrived 
at Falmouth in Anglo-American vessels, and purchased before the war 
for the service of the Marine of France, have been detained in England 
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by the Government, who would not pay for them, except at a price below 
that at which flour had been sold: 

That a vessel from Papenburg, called the Therista, commanded by 
Captain Hendrick Kob, laden with divers effects belonging to French- 
men, has been conducted to Dover, the 2d of March last, by an English 
cutter: 

That a privateer of the same nation has carried into the same port of 
Dover, the 18th of the same month, the Danish ship Mercury, Christian- 
lund, Captain Freuchen, expedited from Dunkirk on the 17th with a 
cargo of wheat for Bordeaux: 

That the ship John, Captain Shikleley, laden with near six thousand 
quintals of American wheat, bound from Falmouth to St. Malo, has been 
taken by an English frigate, and conducted to .Guernsey, where the 
agents of the Government have simply promised to pay the value of the 
cargo because it was not on account of the French: 

That one hundred and one French passengers of different professions, 
embarked at Cadiz, by order of the Spanish minister, in a Genoese ship 
called the Providence, Captain Ambrose Briasco, bound to Bayonne, 
have been shamefully pillaged by the crew of an English privateer: 

That the divers reports which are successively made by the marine 
cities of the Republic announce that these same acts of inhumanity and 
injustice are daily multiplied and repeated with impunity throughout 
the seas: 

That, under such circumstances, all the rights of nations being violated, 
the French people are no longer permitted to fulfill, towards the neutral 
Powers in general, the vows which they have so often manifested, and 
which they will constantly make for the full and entire liberty of com- 
merce and navigation, decrees as follows: 

Art. 1. The French ships of war and privateers may arrest and bring 
into the ports of the Republic the neutral vessels which shall be laden 
wholly, or in part, either with articles of provision belonging to neutral 
nations, and destined for an enemy’s port, or with merchandise belong- 
ing to an enemy. 

Art. 2. The merchandise belonging to an enemy shall be declared 
good prize, and confiscated to the profit of the captors; the articles of pro- 
visions belonging to neutral nations, and laden for an enemy’s port, 
shall be paid for according to their value in the place to which they were 
destined. 

Art. 3. In all cases the neutral vessels shall be released as soon as the 
unloading of the articles of provision arrested, or of the merchandise 
seized, shall have been effected. The freight thereof shall be paid at the 
rate which shall have been stipulated by the persons who shipped them. 
A just indemnification shall be allowed, in proportion to their detention, 
by the tribunals who are to have cognizance of the validity of the prizes. 

Art. 4. These tribunals shall be bound to transmit, three days after 
their decision, a copy of the inventory of the said articles of provision 
or merchandise, to the Minister of Marine, and another to the Minister 
for Foreign Affairs. 

Art. 5. The present law, applicable to all prizes which have been 
made since the declaration of war, shall cease to have effect as soon as 
the enemy Powers shall have declared free and not seizable, although 
destined for the ports of the Republic, the articles of provision belonging 
to neutral nations, and the merchandise laden in neutral vessels, and 
belonging to the Government or citizens of France. 
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The decree, it will be noted, affirmed the liability to capture as contraband 
of neutral owned provisions. But as specially applied in the case of such 
merchandise carried in ships of the United States, this was in plain contra- 
vention of the Franco-American treaty of amity and commerce concluded 
February 6, 1778, the 23d article of which declares: 


It shall be lawful for all and singular the subjects of the Most Christian 

King, and the citizens, people and inhabitants of the said United 
States, to sail with their ships with all manner of liberty . . . from 
any port to the places of those who now are or hereafter shall be at 
enmity with the Most Christian King or the United States. 
Also from one place belonging to an enemy to another place belonging to 
anenemy, . . . and it is hereby stipulated that free ships shall 
also give a freedom to goods, and that everything shall be deemed to be 
free and exempt which shall be found on board the ships belonging to the 
subjects of either of the confederates . . . contraband goods being 
always excepted. 


Article 24 contains a contraband list. 

In a frank recognition of this undeniable treaty obligation, and being 
urged by Gouverneur Morris, then in Paris, the National Convention soon 
announced that American vessels would not be subject to seizure under the 
arrét of May 9th, though in the end less peaceable counsels prevailed and the 
way became thus opened to the ‘‘spoliations’”’ which were destined to main- 
tain so disastrous a réle in our commercial history, and whose injuries, in 
part at least, have not been redressed by our own Congress even at the 
present day. 

The French decrees of special importance to us are nineteen in number, and 
extend in date from 1793 to 1810, closing with the celebrated arrét issued on 
March 23rd of that year from the imperial and historic chateau at Rambouil- 
let in the department of Seine-et-Oise twenty-nine miles southwest of Paris. 
Of similar British orders in council, there are some fourteen, closing with the 
resolution of May 24, 1809. The treatment of contraband, blockade, and 
enemy goods seized upon the vessels of neutrals, as well as the fate of such 
vessels themselves and of their crews, constitute the chief topics covered by 
these utterances. 

Among causes of forfeiture under the French decrees we note the carriage 
of English goods or touching at or sailing from English ports, while in the 
later stages of the war, Napoleon, then emperor and dictator of Europe, did 
not scruple to allege a friendly enforcement on his part of the American em- 
bargo—a purely municipal and local measure—as a reason for the confisca- 
tion by France of United States merchantmen reaching French ports. In- 
deed, to effect the complete closure of British over-sea commerce became in 


3 See the leading case of Gray, Adm’r v. U. S. in vol. 21, Court of Claims Reports, page 
340 seg. for a complete account; also, articles in this Journnat by G. A. King, Vol. VI, 
pp. 359, 629 and 830. 
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ever-increasing degree Napoleon’s aim, and this necessarily drew with it the 
annulment of colonial traffic, thus practically penalized, though for differing 
reasons, by both France and England. It was attempted also, on Napoleon’s 
part, to compel the recognition by international law of certain principles 
formerly pressed, as we shall shortly see, by the armed neutrality leagues of 
1780 and 1800 and embodied in a number of treaties. No such action 
could, however, incorporate a new doctrine into the system, in its essence 
universal and imprescriptible, of the jus gentium. Nor did any candid mind 
of that troubled era imagine for a moment that such a process was possible. 
Considerations of this nature, nevertheless, opposed no sufficient barrier to 
the theories at issue as causes of grave disturbance in the maritime world, 
and in our own day, as then, the same or kindred conceptions continue to 
produce problems well-nigh insoluble. 

To the French Convention’s announcement of May 9, 1793, the English 
Government at once replied by order in council :— 


Additional instructions to the commanders of his Majesty’s ships of war, 
and privateers that have or may have letters of marque against France. 
Given at our court at St. James’s, the eighth day of June, 1793, and in the 
33d year of our reign. George R. (L.S.) 


Ist. That it shall be lawful to stop and detain all vessels loaded 
wholly or in part with corn, flour or meal, bound to any port in France, 
or any port occupied by the armies of France, and to send them to such 
ports as shall be most convenient, in order that such corn, meal, or flour 
may be purchased on behalf of his Majesty’s government, and the ships 
be released after such purchase, and after a due allowance for freight, 
or that the masters of such ships, on giving due security, to be approved 
of by the court of admiralty, be permitted to proceed to dispose of their 
cargoes of corn, meal, or flour in the ports of any country in amity with 
his Majesty. 

2d. That it shall be lawful for the commanders of his Majesty’s 
ships of war, and privateers that have, or may have, letters of marque 
against France, to seize all ships, whatever be their cargoes, that shall be 
found attempting to enter any blockaded port, and to send the same for 
condemnation, together with their cargoes, except the ships of Denmark 
and Sweden, which shall only be prevented from entering on the first 
attempt, but on the second shall be sent in for condemnation likewise. 

3d. That in case his Majesty shall declare any port to be blockaded, 
the commanders of his Majesty’s ships of war, and privateers that have, 
or may have, letters of marque against France, are hereby enjoined, if 
they meet with ships at sea, which appear, from their papers, to be 
destined to such blockaded port, but to have sailed from the ports of 
their respective countries before the declaration of the blockade shall 
have arrived there, to advertise them thereof, and to admonish them to 
go to other ports; but they are not to molest them afterwards, unless it 
shall appear that they have continued their course with intent to enter 
the blockaded port; in which case they shall be subject to capture and 
condemnation, as shall likewise all ships, wheresoever found, that shall 
appear to have sailed from their ports, bound to any port which his 
Majesty shall have declared to be blockaded, after such declaration 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


shall have been known in the country from which they have sailed, and 
all ships which, in the course of the voyage, shall have received notice 
of the blockade in any manner, and yet shall have pursued their course 
with intent to enter the same. 

G. B. 


Subsequently on November 6, 1793, Great Britain ordered the seizure of 
all vessels engaged in the French colonial carrying trade. This was a meas- 
ure openly directed against neutrals, and was intended to put in force a 
principle of decision already familiar to British prize courts, known as the 
* Rule of 1756” from its having been employed during the Seven Years’ War 
(1756-1763) to counteract the successful carriage of enemy colonial goods by 
neutral Dutch merchantmen, such carriage having been in time of peace a 
monopoly not open to foreigners. But now since French merchantmen 
could no longer, by reason of the British superiority at sea, themselves main- 
tain this valuable colonial traffic—a traffic reserved by France theretofore 
exclusively to its own shipping,—it was held not consonant to principles of 
true neutrality that a neutral Power, under shelter of international law, 
should assume such a trade, thus practically relieving a disabled belligerent 
and pro tanto modifying or perhaps annihilating the well deserved maritime 
success of its opponent. The principle of monopoly as regards the coasting 
trade was in fact on September 21, 1793 openly declared by France to be in 
force: “les bdtimens étrangers ne pourront transporter d’un port Frangais a 
un autre port Frangais ancienes marchandises des cru ou produit, ou manu- 
factures de France, colonies ou possessions de France.” 

Phillimore has well summarized the bases of the rule of 1756 and its cog- 
nate principles as applied in British prize courts. He says:— 


The shapes in which this abstract question became embodied were: 

(1) The carrying on by the Neutral of the trade between the Bel- 
ligerent Mother Country and the Colonies. 

(2) The carrying on the coasting trade of the Belligerent—such trade 
being confined in time of war to the Belligerent’s subjects. 

(3) The carrying on the trade by a Neutral from a port in his own 
country to a port of the colony of the Belligerent. 

(4) The carrying on the trade by a Neutral between the ports of the 
Belligerent, but with a cargo from the Neutral’s own country. 


“Tt is necessary,” he added, ‘‘to bear in mind the distinction between these 
separate propositions; because, while the two former have obtained, under 
the title of the ‘Rule of 1756,’ the approbation of the best authorities in Eng- 
land and America, the two latter propositions have been powerfully attacked 
by the United States of North America as being vicious corruptions of a 
sound principle of international law,” it being earnestly contended that a 
neutral might properly trade, blockade and contraband excepted, to and 
between all enemy ports and in all manner of merchandise. Thus the es- 
sential reason of the rule found opposition in the United States, and its far 
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reaching extension in prize decisions called forth from Story a clear statement 
of the points at issue: 

My own private opinion certainly is that the coasting trade of a na- 
tion, in its strict character, is so exclusively a national trade, that Neu- 
trals can never be permitted to engage in it during war, without being 
affected with the penalty of confiscation. The British have unjustly 
extended the doctrine to cases, when a Neutral has traded between ports 
of the enemy, with a cargo taken in at a neutral country. Iam as clear- 
ly satisfied that the colonial trade between the mother country and the 
colony, where that trade is thrown open merely in war, is liable in most 
instances to the same penalty. But the British have extended this 
doctrine to all intercourse with the colony, even from or to a neutral 
country, and herein it seems to me they have abused the rule. This at 
present appears to me to be the proper limits of the rule, as to the 
colonial and coasting trade; and the Rule of 1756 (as it was at that time 
applied), seems to me well founded; butits late extensionis reprehensible.‘ 


Already during the conflict of the American Revolution, in 1780, as also 
twenty years later, a strong effort was made to shelter neutral carrying ships 
behind the bulwark of a powerful league whose principles should be ex- 
pressed, as was its determination to enforce them, in terms clear to the world 
at large. These aims were vindicated, though for brief periods only, by the 
celebrated Armed Neutralities of 1780 and 1800. The league of 1780 origi- 
nated with the Empress Catherine of Russia and finally comprised France, 
Spain, Holland, Denmark, Sweden, Prussia, the Germanic Empire, Portugal 
and the Two Sicilies; the treaty uniting them bears date July 7, 1780 and 
provides: 

(1) That neutral ships may freely trade from port to port, and upon 
coasts of nations at war. 

(2) That the property of the subjects of belligerent Powers shall be 
free on board of neutral ships, excepting goods that were contraband. 

(3) That with regard to contraband goods the Empress binds herself 
by what was contraband in the Arts. X and XI of her treaty with Great 
Britain, extending these obligations to belligerent Powers. 

(4) That to determine what characterizes a blockaded port, this term 
shall be confined to places where there is an evident danger in entering, 
from the arrangements of the Power which is attacking with vessels 
stationary and sufficiently close. 

(5) That these principles shall serve for a rule in the proceedings and 
judgments on the legality of prizes. 

In 1800 a second and similar league announced kindred principles, with the 
addition now of immunity from search where a neutral merchantman is 
convoyed by an armed cruiser of its own nationality: 

1. Any neutral vessel may freely sail from port to port and along the 
coasts of nations at war. 


‘ Phillimore, Comm. on International Law, Vol. 3, p. 311, Ist ed. 1857. See on the “Rule 
of War of 1756” appendix to 1 Wheaton U. 8. Reports, reprinted in the Appendix to this 


article, p. 413 infra. 
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2. That the merchandise belonging to the subjects of Powers at war 
shall be held free on neutral ships, except contraband of war. 


3. That in order to determine just what constituted a blockade of a 

port, it is agreed that a blockade is only valid when maintained by cruis- 
ers of the war strength proportioned to the strength of the place besieged 
and which cruisers thereof stand sufficiently near to render an attempt 
to enter dangerous. 

4. Neutral vessels may only be stopped for just cause; questions at 
issue shall be tried without delay; legal procedure in such cases shall be 
uniform, prompt and in accordance with law and, where the vessel is 
found to be without fault, complete satisfaction shall be accorded for 
any insult offered to its flag. When one or more vessels are under 
convoy by a warship, a declaration of said warship’s commanding officer 
that the ships convoyed by him have on board no contraband shall suf- 
fice to dispense with visit or search of the ships under such convoy. 

During the years immediately following 1793, the Convention, and, in 
succession, the Directory and Consulate issued a series of decrees growing 
more severe and dealing chiefly with questions of enemy goods carried on 
neutral ships and cognate matters. Specially reprehensible in the view of 
Revolutionary France was the Anglo-American (Jay) Convention of Novem- 
ber 19, 1794. Mr. Jay’s mission to England had been concerned, among 
other things, with the contraband and colonial trade as carried by American 
vessels. The colonial and all coasting traffic were at this period national 
monopolies comprising trade both to and from colonial ports, dealings in 
colonial products, and the furnishing of colonials with articles of commerce in 
general. The colonies were regarded throughout Europe as commercial 
property to be exploited for the parent country’s exclusive benefit, such ex- 
ploitation to be strictly confined, moreover, to carriage by the national 
parent’s shipping. Hence the practical exclusion of all foreign navigation 
from colonial waterways was aimed at in the rule of 1756. Of allied import 
was the later development of the theory of continuous voyage destined to a 
momentous réle in maritime jurisprudence. Despite, however, the original 
strictness of this colonial monopoly, British prize courts and executive rulings 
greatly relaxed the tension, so that while, in November, 1793, English cruisers 
were, by order in council, directed to seize ships carrying on French colonial 
trade, yet this order was modified on January 8, 1794, to apply only to direct 
colonial trade with Europe, thus leaving a free hand to trade between West 
Indian colonies and the United States. A further order of January, 1798, 
allowed neutrals to carry French and Dutch colonial goods to England 
directly but not to France or Holland. 

On November 18, 1794, the Committee of Public Safety at Paris announced 
the confiscation of enemy goods on neutral ships as a rule of action valid un- 
til the enemies of the Republic should adopt the milder principle of free ships, 
free goods. Later, this was modified (decree of January 3, 1795; decree of 
July 2, 1796), although on March 2, 17975 the oppressive requirement for 


5 See decree printed in Appendix, paragraph 4, page 415. 
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neutrals of crew lists, etc. (réles d’ éqguipage) if confiscation was to be avoided, 
paved the way to a decree on January 18, 1798, putting in force a harsh rule 
dating from Francis the First that the carriage of enemy property by a neu- 
tral ship works confiscation not merely of the property but of the ship as well 
—robe d’ennemi confisque robe d’ami. Following is the decree of 1798: 


Law which determines the character of vessels from their cargo, especially 

those loaded with English merchandise. 
29th Nivose, 6th year (18th January, 1798) 

After having heard the report of a special commission on the message 
of the Executive Directory of the 15th Nivose, relative to English mer- 
chandise, considering that the interest of the Republic requires the most 
prompt measures against all vessels which shall be loaded with it: 

Art. 1. The character of vessels in what concerns their quality as 
neutral or enemy, shall be decided by their cargoes; in consequence 
every vessel found at sea laden in whole or in part with merchandise 
coming (provenant) from England or her possessions, shall be declared 
good prize, whoever may be the proprietors of these productions or 
merchandise. 

Art. 2. Every foreign vessel which shall, during her voyage, have 
entered a port of England, shall not be admitted into a port of the French 
Republic, save only when there is a necessity for her entering (de 
reldche, i.e., in distress) in which case she shall be bound to leave said 
port so soon as the cause of her entering it (de sa reldéche) shall have 
ceased. 


The severity of these decrees, nevertheless, was soon lessened as milder 
counsels prevailed at Paris, while English orders in council of January 8, 
1794, and January 25, 1798, finally allowed not merely neutral trade directly 
between an English West Indian colony and points in the United States, but 
from a French, Spanish or Dutch colony ‘‘to any port in Europe being a 
port of this Kingdom or a port of that country to which such ships, being 
neutral ships, shall belong.”’ Thus the rule of 1756 became less rigorous as a 
basis of capture, while the assertion by the United States of its undoubted 
rights in the anomalous naval war with France during the years 1798-1801 
prevented the wholesale suppression of American commerce aimed at in the 
decrees we have noticed. It is, however, to be carefully remarked that these 
decrees in both spirit and letter constituted the starting point for more 
celebrated announcements by Napoleon, together with the British orders in 
council of 1806, 1807 and 1809, and which we must next consider. 


(To be concluded in the next number.) 
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APPENDIX 


(1) The considerations affecting liability to capture of private property 
upon the open ocean or in belligerent territorial waters have been clearly 
outlined by Alison in his History of Europe, Vol. 2, Chap. XXXIII: 


There arises, from the very nature of the elements on which they are 
respectively exercised, an essential difference between the laws of war at 
sea and atland. ‘Territorial conquests are attended by immediate and 
important advantages to the victorious power; it gains possession of a 
fruitful country, of opulent cities, of spacious harbours, and costly fort- 
resses; it steps at once into the authority of the ruling government over 
the subject state, and all its resources, in money, provisions, men, and 
implements of war, are at its command. But the victor at sea finds 
himself in a very different situation. The most decisive seafights draw 
after them no acquisition of inhabitants, wealth, or resources; the ocean 
is unproductive alike of taxes or tribute, and among the solitary recesses 
of the deep you will search in vain for the populous cities or fertile fields 
which reward the valour of terrestrial ambition. The more a power ex- 
tends itself at land, the more formidable does it become, because it 
unites to its own the forces of the vanquished state; the more it extends 
itself at sea, the more is it weakened, because the surface which it must 
protect is augmented, without any proportional addition to the means 
by which its empire is to be maintained. 

In the infancy of mankind the usages of war are the same on both 
elements. Alike at sea as on shore, the persons and property of the 
vanquished are at the disposal of the conquerors; and from the sack of 
cities and the sale of captives, the vast sums are obtained which consti- 
tute the object and the reward of such inhuman hostility. The liberty 
for which the Greeks and Romans contended was not mere national 
independence or civil privileges, but liberation from domestic or predial 
servitude, from the degradation of helots or the lash of patricians. 
Such is to this day the custom in all the uncivilized portions of the globe, 
in Asia, Africa, and among the savages of America, and such, till com- 
paratively recent times, was the practice even among the Christian 
monarchies and chivalrous nobility of modern Europe. But with the 
growth of opulence and the extension of more humane ideas, these rigid 
usages have been universally softened among the European nations. 
As agriculture and commerce improved, it was found to be as impossible 
as it was inhuman to carry off all the property of the vanquished people, 
the growth, perhaps, of centuries of industry. The revenue and public 
possessions of the state furnished an ample fund to reward the conquer- 
ing power, while the regular pay and fixed maintenance at the public 
expense of the soldiers took away the pretext for private pillage as a 
measure of necessity. All nations, subject in their turn to the vicissi- 
tudes of fortune, found it for their interest to adopt this lenient system, 
which so materially diminished the horrors of war; and hence the 
practice became general, excepting in the storming of towns and other 
extreme cases, where the vehemence of passions bid defiance to the 
restraints of discipline, to respect private property in the course of 
hostilities, and look for a remuneration only to the public revenue or 
property of the state. It is the disgrace of the leaders of the French 


ORDERS IN COUNCIL AND THE LAW OF THE SEA 411 


Revolution, amid all their declamation in favour of humanity, to have 
departed from these beneficent usages, and, under the specious names 
of contributions, and of making war support war, to have restored at the 
opening of the 19th the rapacious oppression of the 9th century. 

Humanity would have just reason to rejoice if it were practicable to 
establish a similar system of restrained hostility at sea; if the principle of 
confining the right of capture to public property could be introduced on 
the one element as well as the other, and the private merchants were in 
safety to navigate the deep amid hostile fleets, in the same manner as 
the carrier on land securely traverses opposing armies. But it has 
never been found practicable to introduce such a limitation, nor has it 
ever been attempted, even by the most civilized nations, as a restraint 
upon their own hostilities, however loudly they may sometimes have 
demanded it as a bridle upon those of their enemies. And when the 
utter sterility of the ocean, except as forming a highway for the inter- 
course of mankind, is considered, it does not appear probable that, until 
the human heart is essentially changed, such an alteration, how desir- 
able soever by the weaker states, ever will be adopted. 


(2) Alison (History of Europe, Chap. XXXIII) has sketched a useful 
outline of principles applicable in sea warfare: 


But it is not merely with the subjects of nations in a state of hostility 
that belligerents are brought in contact during modern warfare; they find 
themselves continually in collision also with Neutral Vessels trading with 

| their enemies, and endeavouring, from the prospect of high profits, to 
} furnish them with those articles which they are prevented from receiving 
| directly from the trade of their own subjects. Here new and important 
interests arise, and some limitation of the rigour of maritime usage 
evidently becomes indispensable. If the superior power at sea can at 
| pleasure declare any enemy’s territory in a state of blockade, and make 
| prize of all neutral vessels navigating to any of its harbours, it will not 
| only speedily find itself involved in hostilities with all maritime states, 
, but engaged in a species of warfare from which itself, at some future 
period, may derive essential injury. On the other hand, it is equally 
. impossible to maintain that the vessels of other states are to be entirely 
exempted from restraint in such cases, or that a belligerent power, whose 
warlike operations are dependent, perhaps, upon intercepting the sup- 
, plies in progress towards its antagonist, is patiently to see all its enter- 
prises defeated merely because they are conveyed under the cover of a 
, neutral flag instead of its enemy’s bottoms. Such a pretension would 
render maritime success of no avail, and wars interminable, by enabling 
the weaker power, under fictitious cover, securely to repair all its losses. 
These considerations are so obvious, and are brought so frequently into 
collision in maritime warfare, that they early introduced a system of 
international law, which for centuries has been recognised in all the 
. states of Europe, and is summed up in the following propositions by the 
greatest masters of that important branch of jurisprudence that ever 
appeared in this or any other country. 
1. That it is not lawful for neutral nations to carry on, in time of war, 
| for the advantage or on behalf of one of the belligerent powers, those 
branches of their commerce from which they are excluded in time of 
peace. 


412 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


2. That every belligerent power may capture the property of its 
enemies wherever it shall meet with it in the high seas, and may for that 
purpose detain and bring into port neutral vessels laden wholly or in 
part with any such property. 

3. That under the description of contraband of war, which neutrals 
are prohibited from carrying to the belligerent powers, the law of na- 
tions, if not restrained by special treaty, includes all naval as well as 
military stores, and generally all articles serving principally to afford to 
one belligerent power the instrument and means of annoyance to be 
used against the other. 

4. That it is lawful for naval powers, when engaged in war, to block- 
ade the ports of their enemies by cruising squadrons bona fide allotted 
to that service, and duly competent to its execution. That such block- 
ade is valid and legitimate, although there be no design to attack or 
reduce by force the port, fort, or arsenal to which it is applied; and that 
the fact of the blockade, with due notice given thereof to neutral powers, 
shall affect not only vessels actually intercepted in the attempt to enter 
the blockaded port, but those also which shall be Asewhere met with, 
and shall be found to have been destined to such port, under the circum- 
stances of the fact and notice of the blockade. 

5. That the right of visiting and searching neutral vessels is a neces- 
sary consequence of these principles; and that, by the law of nations 
(when unrestrained by particular treaty), this right is not in any manner 
affected by the presence of a neutral ship of war, having under its con- 
voy merchant ships, either of its own nation or of any other country. 

In these propositions are contained the general principles of the 
maritime code of the whole European nations, as it has been exercised by 
all states towards each other, and laid down by all authorities on the 
subject from the dawn of civilization. The special application of these 
principles to the question immediately at issue between the contending 
Powers in 1801 is contained in the following propositions, laid down as 
incontestable law by that great master of maritime and international law, 
Sir William Scott: 

1. “That the right of visiting and searching merchant ships upon the 
high seas, whatever be the ships, whatever be the cargoes, whatever be 
the destinations, is an incontestable right of the lawfully commissioned 
cruisers of a belligerent nation. 

2. ‘That the authority of the sovereign of the neutral country being 
interposed in any matter of mere force cannot legally vary the rights of a 
legally commissioned belligerent cruiser, or deprive him of his rights to 
search at common law. 

3. “That the penalty for the violent contravention of this right is the 
confiscation of the property so withheld from visitation and search. 

4, “That nothing farther is necessary to constitute blockade than that 
there should be a force stationed to prevent communication, and a due 
notice or prohibition given to the party. 

5. “That articles tending probably to aid the hostilities of one of the 
belligerents, as arms, ammunition, stores, and, in some cases, provisions, 
are contraband of war, and, as such, liable to seizure by the vessels of the 
other party, with the vessel in which they are conveyed.” 
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(3) 1 WHEATON U. 8. REPORTS. APPENDIX PAGES 528-529. RULE OF WAR 
oF 1756 


This celebrated doctrine or “rule” was destined to constitute a leading 
source of dispute between England and France and the United States. 


In the case of The Speculation (December 16th, 1799, 2 Rob. 293) the 
king’s advocate (Sir John Nicholl) stated, “‘That the ship appeared to 
have been carrying on the coasting trade of France; a trade not only 
generally forbidden, but expressly prohibited to neutral ships, by the 
ordinances of France, which have issued during this war, that she would, 
therefore, come under the character of an adopted French ship.” 
Whilst on the other hand, the claimant’s counsel (Dr. Laurence) an- 
swered, that “‘it has not been held in the present war, that the mere cir- 
cumstances of being engaged in the coasting trade of the enemy, does 
amount to that adoption, which will subject the property to condemna- 
tion.”’ Sir William Scott, in his judgment says, “‘ This is a case of a ship 
taken on a voyage from one French port to another, which is certainly a 
sufficient justification of the capture; because the very circumstance of 
being engaged in conducting the trade of the enemy, from one port to 
another, will justly subject the vessel to inquiry; and perhaps, in some 
future case, the court may have occasion to consider, how far the regula- 
tions that have been alluded to, and the acting upon them (which it 
may be proper to consider at the same time), may not make such a trade 


liable to be considered as a case of adoption.” 

: We may therefore, considered it as proved, that the rule was suffered 
' to slumber from the beginning of the war of the American revolution, 
, until it was awakened, with increased activity, by the orders in council 
of the 6th November 1793, instructing the public and private ships of 


war of Great Britain, to “stop and detain all vessels laden with goods, the 
produce of any colony belonging to France, or carrying provisions, or 
other supplies, for the use of any such colony, and to bring the same, with 


, their cargoes, to legal adjudication in our courts of admiralty.” 
, Although some confusion and contradiction exists in the language of 
| the British prize courts, whether instructions of this nature are binding 


on the tribunals of the nation by whom they are issued, as a positive law, 
or merely as declaratory of the pre-existing law of nations, Sir William 


y 
‘ Scott appearing, at one time, to regard the text of the king’s instruc- 
) tions, as binding on his judicial conscience, and at another, holding it 
indecorous to anticipate the possibility of their conflicting with the law of 
e nations, whilst Sir James Mackintosh declared, that, if he saw in such 
instructions, any attempt to extend the law, to the prejudice of neutrals, 
t he should not obey them, but regulate his decisions by the known and 
e recognized law of nations; (a) yet, the instructions of 1793 might properly 
be considered as evidence of what the British government deemed to be 
e law, if this inference were not somewhat weakened by the circumstances 
7 that they were secretly issued, precipitately repealed, and full indemnifi- 
e cation was made, for the captures underthem. On the 8th January 1794, 


the following instruction was substituted: ‘‘ That they shall bring in for 
lawful adjudication, all vessels, with their cargoes, that are loaded with 
goods, the produce of the French West India islands, and coming 
directly from any port of the said islands, to any port in Europe.” 
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And on the 25th of January 1798, this order was also revoked, and the 
following was issued: ‘“‘That they should bring in, for lawful adjudica- 
tion, all vessels, with their cargoes, that are laden with goods, the 
produce of any island or settlement, belonging to France, Spain, or the 
United Provinces, and coming directly from any port of the said islands 
or settlements, to any port in Europe not being a port of this kingdom, 
nor a port of that country to which such ships, being neutral ships, shall 
belong.” 

We have seen, that, up to the time when this last order was issued, the 
prize courts had never, of their own authority, revived the rule which 
they had invented in the war of 1756, and laid aside in that of the Ameri- 
can revolution. But when it was once more called into life, by the in- 
structions of the executive government, they gradually enlarged the 
sphere of its activity beyond the text of those instructions, either upon 
the principle of affecting the return-voyage, with the penalty of contra- 
band, contrary to Sir William Scott’s own previous opinions, (b) or, 
upon the principle of a continuity of the voyage, which had been 
repudiated by the Lords of Appeal, in the war of 1756, even where the 
colonial produce was transshipped in a neutral port, from barks, in 
which it was brought from enemy’s ports, and not from the shore. 
Upon one or the other of these assumptions, the rule was applied to cut 
off the exportation of the produce of the enemy’s colonies from neutral 
countries, where it had been imported, unless it had become incorporated 
into the general stock of national commodities (c) according to the 
fluctuating rules prescribed to break the continuity of voyage. On the 
renewal of the war, after the peace of Amiens, the following order was 
issued, dated on the 24th of June 1803: ‘‘In consideration of the present 
state of commerce, we are pleased hereby to direct the commanders of 
our ships of war and privateers, not to seize any neutral vessel which 
shall be carrying on trade, directly between the colonies of the enemy, 
and the neutral country to which the vessel belongs, and laden with the 
property of the inhabitants of such neutral country; provided, that such 
neutral vessel shall not be supplying, nor shall, on the outward voyage, 
have supplied tle enemy with any articles contraband of war, and shall 
not be trading with any blockaded port.’’ This instruction is substan- 
tially the same with that of 1798, except that it adopts the innovation of 
the prize courts, affecting the return-voyage with the penalty of contra- 
band carried outward. Under it, the same course of decisions took 
place, by which the noxious qualities of the rule were much enlarged, and 
its wide-spreading desolation threatened to interrupt the amicable rela- 
tions between the United States and Great Britain: when the order in 
council, of the 16th of May 1806, was issued, blockading the coasts from 
the river Elbe to Brest, inclusive, except that neutral vessels, coming 
directly from the ports of their own country, were allowed to enter and 
depart from the blockaded ports, with cargoes, not enemy’s property, 
nor contraband, but were not permitted to trade from port to port. 
This order was supposed to have been drawn up with a view to the 
colonial trade; but it does not appear to have been considered by the prize 
courts, as containing any relaxation of the principles they had estab- 
lished respecting that trade, and the whole question was at length merged 
in the orders in council of the 7th of January, and the 11th of November 
1807; by the first of which, all neutral trade, from one enemy’s port, or 
from a port where the British flag was excluded, to another such port, 


er 
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and by the latter (among other provisions) the exportation of the prod- 
uce of the enemy’s colonies, from a neutral country, to any other 
country than Great Britain, was prohibited. These orders were issued 
in retaliation of the Berlin decree of the French emperor, and on the 26th 
of April 1809, they were relaxed, as to the European blockade, but ex- 
tended to the total prohibition of all neutral trade with the colonies of 
France and Holland. 


Closely affiliated with these doctrines was the celebrated principle of 
‘continuous voyage” to be considered later and which at the beginning of 
the nineteenth century had become a source, as applied in Prize decisions 
arising through cases concerned with European colonial commerce, of ex- 
ceedingly bitter dispute. A lapse of more than a century enables the stu- 
dent of international law to take a calmer view of this somewhat complex 
subject; we cannot, however, greatly commend the argument championed by 
the United States that the bringing of West Indian merchandise to a New 
England port, unloading it for the purpose of paying practically a fictitious 
custom duty, and re-shipping it for France on the same vessel, did not in truth 
exhibit a single commercial journey or continuous voyage from a West 
Indian colonial port to a port of the mother country, then an enemy of Great 
Britain, whose cruisers seized the merchandise as confiscable under the Rule of 
1756. 

The English instruction of November 6th, 1793, ordered naval officers to 
“stay and detain all ships laden with goods the produce of any colony belong- 
ing to France, or carrying provisions or other supplies for use of any such 
colony, and”’ to “bring the same, with their cargoes, to legal adjudication in 
our courts of admiralty,” thus enforcing the “Rule.” “This instruction was 
modified January 8th, 1794, in such a way as to leave open the trade between 
the United States and unblockaded ports in the West Indies, in articles not 
contraband and not of French ownership. The goods thus introduced into 
the United States might then be shipped to unblockaded ports in France.” 
(American Diplomacy, by Professor Carl Russell Fish, New York, 1915, page 
112.) 


(4) DECREE OF THE EXECUTIVE DIRECTORY CONCERNING THE NAVIGATION OF 
NEUTRAL VESSELS, LOADED WITH MERCHANDISE BELONGING TO THE 
ENEMIES OF THE REPUBLIC, AND THE JUDGMENTS ON THE TRIALS RELA- 
TIVE TO THE VALIDITY OF MARITIME PRIZES. 12TH VENTOSE, 5TH YEAR 
(MARCH 2, 1797). 


The Executive Directory, having examined the law of the 9th May, 1793, 
which forasmuch as the flag of neutral Powers not being respected by the 
enemies of the French Republic, and all the laws of nations being violated to 
her prejudice, it is no longer permitted to the French people to fulfil towards 
these Powers, in general, the wish which it has so often manifested, and 
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which it will constantly form, for the full and entire liberty of commerce and 
of navigation, orders, among other things. 

1. That the French vessels of war and privateers may stop and carry into 
the ports of the Republic neutral vessels which may be found, loaded entirely 
or in part with merchandise belonging to the enemy. 

2. That the merchandise belonging to the enemy shall be declared good 
prize, and confiscated for the benefit of the captors. 

3. That, in all cases, the neutral vessels shall be released the moment the 
unloading of the merchandise seized shall have been effected; that the freight 
shall be paid at the rates which shall have been stipulated by the freighters, 
and a just indemnity shall be allowed for their detention by the tribunals 
whose duty may be to take cognizance of the validity of the prizes. 

4. That these tribunals shall moreover be bound to transmit, three days 
after their judgment, a copy of the inventory of the merchandise to the 
Minister of Marine, and another copy to the Minister of Foreign Affairs. 

5. That the present law, applicable to all prizes which have been made 
since the declaration of war, shall cease to have its effect when the enemy 
Powers shall have declared free and not seizable, though destined for the 
ports of the Republic, the merchandise loaded on board neutral vessels, which 
shall belong to the French Government or its citizens. 

Having likewise examined the law of the 27th July, 1793, which in main- 
taining that of the 9th May preceding, hereabove recited, orders that it 
should have its full and entire execution, and that, in consequence, all other 
regulations which may be contrary to it are and remain repealed; a repeal 
which evidently comprehends the law of the Ist of the same month of July, 
by which the vessels of the United States of America had been excepted from 
the law of the 9th May, in conformity to the fifteenth article of the treaty of 
the 6th February, 1778. 

Having also examined the seventh article of the law of the 13th Nivose, 3d 
year (3d January, 1795), which enjoins on all the agents of the Republic, on 
all the commandants of the armed force, on the officers, civil and military, 
to cause to be respected and observed, in all their arrangements, the treaties 

which unite France to the neutral Powers of the ancient continent and to the 
United States of America; and adds that no blow shall be aimed at those 
treaties, and that all regulations which may be contrary to them are an- 
nulled; considering that this last law does not derogate from that of the 9th 
May, 1793, save only in favor of those neutral Powers whose treaties actually 
subsisting with the French Republic are contrary to its regulations; that, 
consequently, it is important for the information, as well as of the comman- 
dants of the armed force of the Republic, and of the vessels commissioned by 
it, as of the tribunals charged with deciding on the validity of the prizes, to 
take measures for preventing either that it should be supposed that treaties 
existed which never were made, or that treaties concluded for a limited time 
which is expired, should be considered as still being in force, or that those 
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which have been modified since their formation should be considered as yet 
requiring a literal execution; that to this last description belongs particularly 
the treaty of amity and commerce concluded the 6th February, 1778, between 
France and the United States of America, that, in effect, by the second article 
of this treaty, France and the United States of America mutually engage not 
to grant any particular favor to other nations, in relation to commerce 
and navigation, which does not become forthwith common to the other 
party; and that it is added by the same article, that this other party shall en- 
joy the favor gratuitously, if the grant is gratuitous, or on making the same 
compensation if the grant is conditional; that thus the provisions stipulated 
in favor of England by the treaty of amity, commerce, and navigation, con- 
cluded at London, the 19th November, 1794, between that Power and the 
United States of America, are considered to have been in behalf of the 
French Republic itself, and, in consequence, modifying, in the points where 
they differed, the treaty concluded 6th February, 1778; that it is agreeably 
to these provisions that the French Government has declared, by its decrees 
of the 14th and 28th Messidor, 4th year (2d and 16th July, 1796), as it is like- 
wise forced to do at present, that it will use the just measures of reciprocation 
which it had a right to exercise in that respect, in every thing which has a 
relation to the cireumstances of the war, as also to the political, commercial, 
and maritime interests of the French Republic; that, consequently, it is 
necessary to settle, by reconciling the treaties of the 6th February, 1778, and 
19th November, 1794, every doubt as to the case where this right of recipro- 
cation ought to be exercised: 

Considering that there have been quite lately raised, as to the manner of 
stating the proofs of property in the ships and merchandise pretended to be- 
long to neutrals, doubts and controversies which never would have taken 
place if the provisions of the ancient regulations relative to this business had 
been better known; that it consequently is of importance to recite these pro- 
visions, and to cause to be executed the fifth article of the law of the 14th 
February, 1793, which has maintained them: 

After having heard the Ministers of Justice, of Marine, and of the Colonies, 
decrees what follows: 

Art. 1. The Commissioners of the Executive Directory, near the civil 
tribunals of the Departments, shall take care that, on the trials as to the 
validity of maritime prizes, no judgment shall be founded on the seventh 
article of the law of the 13th Nivose, 3d year (2d January, 1795), unless the 
Minister of Justice be previously consulted, in conformity to the third article 
of the law of the 8th Floreal, 4th year (27th April, 1796), relative to the 
treaties in virtue of which some neutrals might pretend to withdraw them- 
selves, by means of the first of these laws, from the execution of that of the 
9th May, 1793. 

Art. 2. The Minister of Justice will consequently examine if the treaties 
appealed to still remain in force, or whether they have been modified since 
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their adoption. He shall be furnished, for this purpose, by the Minister of 
Exterior Relations, with all the information (renseignments) of which he 
shall be in want, and he shall refer the same to the Executive Directory, as is 
prescribed by the law of the 8th Floreal, 4th year (27th April, 1796). 

Art. 3. The Executive Directory reminds all French citizens that the 
treaty entered into on the 6th February, 1778, between France and the 
United States of America, has been, from the terms of the second article, in 
strict right (de plein droit) modified by that which was entered into in London 
on the 19th November, 1794, between the United States of America and 
England. In consequence, agreeably to the seventeenth article of the treaty 
of London of the 19th November, 1794, all merchandise belonging to an 
enemy, or not sufficiently proven to be neutral, loaded under the American 
flag, shall be confiscated; but the vessel on board of which it shall have been 
found shall be released and returned to the proprietor. It is enjoined on the 
Commissioners of the Executive Directory to cause to be accelerated by all 
the means in their power, the judgment on the trials which shall take place, 
either in relation to the validity of the capture of the cargo, or in relation 
to freights and demurrage (surestaries). 

Agreeably to the eighteenth article of the treaty of London of the 
19th November, 1794, there shall be added the following articles to those 
declared contraband by the twenty-fourth article of the treaty of the 6th 
February, 1778, viz.: wood for ship building, pitch, tar, and rosin, copper in 
sheets, canvas, hemp, and cordage, and everything that serves, directly or 
indirectly, for the armament and equipment of vessels, except unwrought 
iron and fir-plank. These several articles shall be confiscated whenever 
they shall be destined or when it is attempted to carry them, to the enemy. 

Agreeably to the twenty-first article of the treaty of London of the 
19th November, 1794, every individual known to be American, who holds a 
commission given by the enemies of France, as also every mariner of that na- 
tion making a part of the crew of private or public ships (navires ou vaisseauz) 
of the enemy, shall be, from that act alone, declared a pirate, and treated as 
such, without allowing him, in any case, to show that he had been forced by 
violence, menaces, or otherwise. 

Art. 4. In conformity to the law of the 14th February, 1793, the regula- 
tions of the 21st October, 1744, and of the 26th July, 1778, as to the manner 
of proving the right of property in neutral ships and merchandise, shall be 
executed, according to their form and tenor. 

In consequence, every American vessel shall be good prize which has not 
on board a list of the crew (réle d’equipage), in proper form, such as is pre- 
scribed by the model annexed to the treaty of the 6th February, 1778; a com- 
pliance with which is ordered by the twenty-fifth and twenty-seventh articles 
of the same treaty. 

Art. 5. It is enjoined on the Commissioners of the Executive Directory 
to call the severity of the tribunals to the fraudulent manoeuvres of every 
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ship-owner calling himself a neutral American, or other, on board a vessel in 
which shall be found, as has frequently been done during the present war, 
either maritime papers (papiers de mer) in blank, though signed and sealed, 
or papers, in form of letters, containing the signatures of individuals in 
blank; or of double passports or sea-letters, which indicate different destina- 
tions to the vessel ; or double invoices, bills of lading, or any other ship papers, 
which assign to the whole or to a part of the same merchandise different 
proprietors or different destinations. 

Art. 6. From the regulations of the present decree, that of the 9th 
Frimaire last (29th November, 1795), concerning the freights and demurrage, 
is referred to what relates to the demurrage only. 

The present decree shall be inserted in the bulletin of the laws. The 
Ministers of Marine and of the Colonies, of Justice, and of Foreign Relations, 
are charged with its execution, each one in what concerns him. 
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EDITORIAL COMMENT 


THE DECISION IN CALIFORNIA RELATING TO THE HOLDING 
OF LAND BY JAPANESE 


In 1920 the State of California passed the so-called Alien Land Law, of 
which the first and second sections follow: 


Section 1. All aliens eligible to citizenship under the laws of the 
United States may acquire, possess, enjoy, transmit and inherit real 
property, or any interest therein, in this state, in the same manner and 
to the same extent as citizens of the United States except as otherwise 
provided by the laws of this state. 

Section 2. All aliens other than those mentioned in section one of 
this act may acquire, possess, enjoy and transfer real property, or any 
interest therein, in this state, in the manner and to the extent and for the 
purpose prescribed by any treaty now existing between the government 
of the United States and the nation or country of which such alien is a 
citizen or subject, and not otherwise.' 


Although this law has been on the statute book but a short time, it has 
been the source of much litigation. It is maintained by aliens residing in 
California, and indeed on the Pacific Coast, that the provisions of the law 
discriminate unjustly between alien residents, and that they are in conflict 
with the Treaty of 1911 between the United States and Japan. Suits have 
been brought against the Attorney General of California, and the District 
Attorneys of San Francisco and of Los Angeles, to enjoin those officials from 
enforcing the provisions of the Alien Land Law. One of the most recent is 
that of Frick and Satow vs. U. 8. Webb, Attorney General of California and 
Matthew Brady, District Attorney of San Francisco, in which the plaintiffs 
filed their complaint in the District Court of the United States, Northern 
District of California, Southern Division, in order to secure a temporary 
injunction against the defendants. As the District Court was of the opinion 
that it required for its decision the presence of three judges, one of whom 
should be a Circuit Judge of the United States, it was heard before two 
District Judges and the Hon. William W. Morrow, Circuit Judge. 

The case arose under the second section of the act, and the material ques- 
tions are thus stated by Judge Morrow: 

It is alleged in the complaint that Satow is a subject of the Emperor of 
Japan, born in the Empire of Japan, of Japanese parents, and is also 8 


resident of California. Satow is an alien, and he is ineligible to citizen- 
ship under the laws of the United States. He is therefore one of the 


1 Statutes of California, 1921, p. lxxxiii. 
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aliens who may not acquire, possess, enjoy, and transfer real property 
or any interest therein, in this state, unless it is so provided in the treaty 
between this country and Japan. Our attention has not been called to 
any provision in the treaty between this country and Japan providing 
that such an alien may acquire, possess, enjoy, and transfer real prop- 
erty or any interest therein in this state, other than to lease land for 
residential or commercial purposes. 


The rights which the Japanese have under the treaty to which Judge 
Morrow refers are contained in Article 1 thereof: 


The citizens or subjects of each of the High Contracting Parties shall 
have liberty to enter, travel and reside in the territories of the other to 
carry on trade, wholesale and retail, to own or lease and occupy houses, 
manufactories, warehouses and shops, to employ agents of their choice, 
to lease land for residential and commercial purposes, and generally to 
do anything incident to or necessary for trade upon the same terms as 
native citizens or subjects, submitting themselves to the laws and regu- 
lations there established.? 


The question before the court then was, as stated by Judge Morrow: 


Is the ownership of 28 shares of the capital stock of the Merced 
Farm Company, a corporation organized under the laws of the State of 
California for agricultural purposes, such an interest in real property as 
to bring him within the prohibitory provisions of this act? 


It is alleged that the Merced Farm Company is a California corporation 
authorized to acquire, possess, enjoy and convey agricultural land; that the 
Company is, in fact, the owner of approximately 2200 acres of agricultural 
land situated in Merced County, and that the land ‘‘thus owned is not for 
leasing, for residential, or for commercial purposes’. On this state of the 
law and of the facts Judge Morrow said: 


We think the ownership of stock in such a corporation would be an 
interest in real property which would bring the alien owner of such 
stock (who is ineligible to citizenship) within the prohibitory provisions 
of the act, and that under section 2 of the act the Attorney General is 
authorized by sections 7 and 8 of the act to institute proceedings to have 
the escheat of such interest in real property in the manner provided by 
section 474 of the Code of Civil Procedure of this state, and that such 
proceedings would not be in violation of the treaty between the United 
States and Japan or the Fourteenth Amendment of the Constitution of 
the United States. 


This was the unanimous opinion of the court. Sawtelle, District Judge, 
delivered an opinion in which Judge Morrow, Circuit Judge, and District 
Judge Dooling concurred. It is very short and to the point, and has the 
advantage of citing the authorities upon which the court reached its con- 
clusions. Its material portion follows: 


* Charles, Treaties, Conventions, International Acts, Protocols and Agreements between 
the United States and other Powers, 1910-1913, Vol. 3, p. 77. 
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It is the unanimous opinion of this court that the plaintiffs herein are 
not entitled to injunctive relief and that their application for a tempo- 
rary injunction should be denied; that the California Statute here in- 
volved violates no provision of the Constitution of the United States, 
nor does it conflict with any provision or stipulation of the Treaty 
between Japan and the United States. 

We are entirely satisfied with the decision of the court in the recent 
cases of Terrance vs. Thompson, 274 Fed. 841; Porterfield and Mizuno 
vs. Webb, Attorney General, et al., 279 Fed. 114, and O’Brien and 
Moye vs. Webb, Attorney General, et al., 279 Fed. 117, and believe the 
opinion in each of those cases is sound law and correctly interprets those 
provisions of the constitution and treaty here involved. 


In Terrance vs. Thompson, 274 Fed. 841 (1921), the nature of the treaty 
between the United States and Japan, and the extent to which it conferred 
rights upon Japanese subjects residing within the United States, are con- 
sidered in detail. In this case the plaintiffs, Terrance, et ab., were the owners 
of certain land in the State of Washington, who wished to lease their lands 
to Nakatsuka, a subject of Japan, who desired a lease of the lands. It is 
stated that the Japanese in question was engaged in farming, wholesale and 
retail trading in foreign products, and that the leasing of the land in question 
would be prevented by the enforcement by Thompson, the Attorney General 
of the State of Washington, of Chapter 50, Laws of Washington, 1921, com- 
monly known as the Alien Land Bill. The United States District Court of 
the State of Washington held that the treaty with Japan did not grant the 
right to lease property for agricultural purposes; that the law of the State 
did not conflict with the provisions of the treaty, and that, therefore, the 
Attorney General of the State should not be enjoined from enforcing the 
provisions of the state law. 

The act in question prohibited the purchase or lease of lands by an alien 
who had not declared his intention to become a citizen. Inasmuch as it is 
held that a Japanese may not become a citizen of the United States, it neces- 
sarily follows that he could not legally declare his intention to assume a 
status which he could not acquire. 

In Porterfield and Mizuno vs. Webb, Attorney General, et al., 279 Fed. 
114 (1921), it appeared that Porterfield owned 80 acres of land peculiarly 
adapted to raising vegetables; that he desired to lease the land in question to 
Mizuno, a subject of the Emperor of Japan, but that he was prevented from 
so doing because of the California Alien Land Law. For the reason stated 
in the Terrance case, which was cited with approval, Dooling, District Judge, 
denied the motion for preliminary injunction against the Attorney General. 

In O’Brien and Moye vs. Webb, Attorney General, et al., 279 Fed. 117 
(1921), it appeared that one O’Brien wished to employ one Inouye, a Japanese 
subject, lawfully residing in the State of California, to take possession of the 
land in question for a period of four years “for the purpose of planting, 
cultivating, and harvesting crops to be grown on owner’s land.”’ The owner 
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was to provide and maintain housing accommodations, to furnish necessary 
implements, etc., for the proper farming of the land, but it was specifically 
stated that the employe, téchnically called a cropper, should have “no in- 
terest or estate whatsoever in the land described herein.”” Dooling, District 
Judge, before whom the petition for injunction was heard, held that the 
contract was not one of lease, as it passed no interest in land. Numerous 
cases to this effect were cited, notably the case of Caswell vs. Districh, 15 
Wend. (N. Y.) 379, which ‘‘seems to run through the books as a leading one’, 
in which it was stated that: 

Where a farm is let for a year upon shares, the landlord looks to his 


interest in the crops as his security, and thereby is enabled to ac- 
commodate tenants who otherwise would not be trusted for the rent. 


The learned Judge quoted the opinions of text-books to the same effect. The 
motion for the injunction was, therefore, granted. 

These cases seem to express the views held by federal courts on the Pacific 
Coast as to the rights acquired under the Treaty with Japan, and as to the 
rights which the States can exercise without violating the provisions of that 
treaty. Inasmuch as the questions involved in these cases may ultimately 
be passed upon by the Supreme Court, it seems at present advisable only to 
call attention to the question without indulging in further comment or 
criticism. 

JAMES Brown Scott. 


PRACTICAL CODIFICATION OF INTERNATIONAL LAW 


“The lack of precision,” says Oppenheim, ‘which is natural to the 
majority of the rules of the Law of Nations on account of its slow and gradual 
growth has created a movement for its codification.” 

But what is meant by the term codification! Its Dictionary definition as 
applied to the laws of an individual country is “the reducing of its unwritten 
or case law to statutory form.’”’ This in the matter of international law is 
impossible, because no authority is empowered to enact statutes to cover it. 
What then in international law is the equivalent of statutory enactment? 
Clearly it is the general acceptance by States under treaty. Such a process 
consists of two parts; the scientific determination of the law as it is and should 
be, and the public universal acceptance of that law as it shall be, as something 
by which each State consents to be bound. The first process is academic, 
scholarly; the second process is political. 

Take, as an illustration, the processes by which the Geneva Convention 
came into existence. First appeared the impassioned propaganda of M. 
Dunant describing the unnecessary suffering of the battlefield in Un Souvenir 
de Solferino, and pleading for extra-military aid to the wounded. Then 
came a private conference at Geneva, called by a local society, which studied 
the whole subject and argued for the neutralization of extra-military agencies 
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in war. But the movement was useless without governmental sanction, 
for it was based upon a suggested violation of neutrality and of the laws of 
war. To make its suggestions operative, a third step was necessary, the 
acceptance in treaty form, by duly appointed delegates from the principal 
Powers, of the principles laid down by the humanitarians and the scholars. 
Out of this sprang the Red Crosssystem. It was the codification of a minute 
portion of the laws of war. 

Take anotherexample. The laws of war on land were tolerably uniform in 
most particulars at the outbreak of our Civil War. To govern the Northern 
armies in the field, Professor Lieber was employed to draw up in codified form 
a set of rules adopted by the War Department. It was binding upon no 
other country or army. But it served as a precedent and example to be 
worked over by the two Brussels conferences, by the Oxford meeting of the 
Institute of International Law, by countless publicists, alone or in groups, 
until in process of time, at The Hague in 1899 and 1907, rules to regulate war 
on land were adopted in treaty form by the principal Powers. This was 
genuine codification covering an important part of international law. The 
sharp distinction which is emphasized, is between the labors of a hundred 
publicists, on the one hand, and the official action of forty-five States on the 
other. Academic studies by individuals and by societies are a preliminary, 
but they cannot make a rule that is binding. Each State must do that for 
itself. 

It is not too much to say that this real codification has thus made some 
progress. But it is noteworthy that its progress has been in a highly conten- 
tious field. The London Conference of 1909 covering naval warfare failed 
because the strongest naval Power would not ratify its innovations. 

Why has the international world attacked the hardest problems first? 
Why has it put the capstone of the arch at the base? May not the reason be 
that it has never attempted the codification of its laws as a definite and 
separate problem; that it has rather tried to protect itself from threatened 
evils in war, without thought of the larger problem. 

At all events it would seem that the easier way to codify is to attack the 
less contentious subjects first. There are plenty of topics in the field of in- 
ternational law which are fairly well agreed upon, which in any case are not 
of a character to stir up painful differences. One could approach the rights 
and duties of diplomatic agents, for instance, without trepidation; the laws 
regulating consuls; the law regulating the status of aliens and their property; 
the acquisition of territory; territorial waters; jurisdiction on the open sea 
and in the air; extradition, copyrights, and so on. Many of the topics in- 
cluded in neutrality are not unduly controversial. Land warfare rules are 
already covered but need revision. Naval war rules could wait. 

The suggestion then is that, consciously and progressively, states shall at- 
tempt codification of the rules and usages which govern their relations. That 
they do this piecemeal, step by step, this season a little, next season a little 
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more, attacking the easier problems first, putting conclusions into treaty 
shape and ratifying them, building up a body of law which shall be avowedly 
a Code of International Law. It might take years to become complete. 
But so far as it went, it would be the law interpreted and enforced by the 
Permanent Court of International Justice. Such interpretation of the law 
in any court adds to it certainty, clarity and authority. Where experience 
shows that change is desirable either in the law or in its phraseology, 
it could be worked over in conference and its treaty expression amended. 
Provision should be made for such a process, for it is one of the objec- 
tions to a code of law that it tends to become hide-bound, that it lacks 
flexibility. 

If the suggested method of codification got well under way on the line of 
least resistance, it appears to the writer probable that it would grow easier as 
the international mind became habituated to the process. The way to begin 
is for one State, the United States for instance, to invite other States to join 
it in a conference, the delegates to be jurists of repute, to discuss the desirabil- 
ity of a code of international laws and usages to govern their relations, and if 
agreed to refer to a subcommittee or committees one or more topics, these 
committees to report their codified rules back to the main body of delegates. 
Upon the adoption by the Conference of any chapter of rules, the remaining 
step would be ratification by each State concerned. 

Here comes in a vexing question. Suppose codes covering the greater part 
of the law to have been drafted and ratified by some, but not all, of the na- 
tions taking part in the movement. Shall they govern those who accept 
them in their relations with those who do not? Such is not the present usage. 
This was Germany’s excuse for many of her violations of the rules of land war- 
fare. Would it be reasonable to allow a subject of the Soviet Government in 
Russia to enjoy property rights in France when there was no reciprocity? 
Probably not. Recourse must be had to time and the force of public opinion 
to bring all nations into line. 

In the suggestion thus outlined, it has been assumed that the codification 
of international law is desirable. This is not the universal judgment. 
Objectors refer to “differences of language and of technical juridical terms.” 
They assert that “codification would cut off the organic growth and future 
development of international law” through usage into custom. They argue 
that a court fosters hair-splitting tendencies, an interpretation which em- 
phasizes the letter rather than the spirit. Codification, while removing some 
controversies, may induce others. The first objection is applicable to many 
treaties. Provision for periodical revision would cure the second. A court 
properly made up should not lean to technicalities overmuch. If it developed 
thus, its personnel would be changed. _ If the political world is not ripe for an 
honest attempt to make certain the laws which govern its relations now, it 
never will be. 

TuHeopore S. WooLseyY. 
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THE STATUS OF MR. BAKHMETEFF, THE RUSSIAN AMBASSADOR AT WASHINGTON! 


We have searched the records in vain for a historical parallel to the strange 
case of Mr. Bakhmeteff, the Russian Ambassador at Washington still repre- 
senting a government (the Kerensky régime) which has been defunct for 
nearly five years, and which enjoyed a short-lived existence of but a few 
months in 1917. 

Most of the cases cited by the authorities bearing on the termination of 
diplomatic missions deal with the recall or dismissal of ministers and lack 
applicability to this case. Among the eleven different causes resulting in the 
termination of a diplomatic mission, Oppenheim (Vol. I, 3rd ed., pp. 581 ff.) 
includes ‘‘revolutionary change of government in the sending or receiving 
state.” 

This Anglo-German authority, who among all the publicists consulted, 
treats this particular topic most carefully, distinguishes between the ‘‘termi-’ 
nation”’ and mere ‘‘suspension”’ of diplomatic missions. He says that ‘‘the 
termination of diplomatic missions must not be confounded with their sus- 
pension. Whereas from the foregoing eleven causes a mission comes actu- 
ally to an end, and new letters of credence are necessary, a suspension does 
not put an end to the mission, but creates an interval during which the envoy, 
although he remains in office, cannot exercise his office.”’ 

He adds: “Suspension may be the result of various causes, as for instance, 
a revolution within the sending or receiving state. Whatever the cause may 
be, an envoy enjoys all his privileges during the duration of the suspension.” 

From which it appears that in Oppenheim’s view a revolutionary change 
may result either in the termination or mere suspension of the diplomatic 
mission. But he does not clearly indicate the differing circumstances causing 
these different results, though he is clear on the point (p. 585) that ‘‘a revolu- 
tionary movement in the sending or receiving state which creates a new 
government, changing for example, a republic into a monarchy or a mon- 
archy into a republic, or deposing a sovereign and enthroning another, 
terminates the missions. . . . It happens that in cases of revolu- 
tionary changes of government, foreign states, for some time, neither send 
new letters of credence to their envoys nor recall them, watching the course 
of events in the meantime, and waiting for more proof of a real settlement. 
In such cases the envoys are, according to an international usage, granted all 
privileges of diplomatic envoys, although in strict law they have ceased to be 
such.” 

There seems to be a difference of opinion among the authorities as to 
whether a revolutionary change in the form of government results in the 
termination or mere suspension of a diplomatic mission. 


1 Written before the publication of the letter of Mr. Bakhmeteff to Secretary of State 
Hughes dated April 28, 1922, and the Secretary’s reply of April 29th. (For the letters 
referred to, see The Washington Post, June 5, 1922).—Eb. 
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Thus Hall (5th ed., p. 304) notes that ‘‘there is some difference of opinion 
as to whether the death of a sovereign to whom an ambassador or minister is 
accredited in strictness necessitates a fresh letter of credence, but it is, at 
least, the common habit to furnish him with a new one; though the practice 
is otherwise when the form of government is republican.” 

He adds: ‘‘A like difference of opinion exists as to the consequences of 
change of government through revolution, it being laid down on one hand 
that the relations between the state represented by a minister or other diplo- 
mat and the new government may be regarded as informal or official at the 
choice of the parties, and on the other that a new letter of credence is not only 
necessary, but that the necessity is one of the distinctive marks separating 
the position of a diplomatist from that of a consul. Practice appears to be in 
favor of the latter view.” 

In his Digest of International Law, Moore (IV, p. 472) thus summarizes the 
American viewpoint: ‘‘ A change in the government of the country to which a 
minister is sent, although it involves furnishing him with new credentials 
to the ruling authorities, does not terminate the mission.” 

And in his recent treatise on International Law as Interpreted and Applied 
by the United States (I, p. 730), Hyde observes: ‘The change of a head of a 
state, or the change of its government, is not believed to terminate a foreign 
mission. The utmost consequence of either event is the suspension of the 
functions of the minister until the presentation of new letters of credence.” 

On the main question as to whether a revolutionary movement in the send- 
ing or receiving state has the effect of terminating or merely suspending 
diplomatic missions, it would seem that this should be made to depend upon 
the success or failure of the movement. If the revolution succeeds and the 
former government is definitely overthrown, diplomatic missions, whether 
sent by or accredited to it, should be regarded as having terminated once and 
forall. Solong asa state of uncertainty prevails as to the issue of the revolu- 
tionary movement, the missions may be looked upon as suspended during 
the interval. If the movement definitely fails, their former status may be 
said to revive.? 

Applying these principles to the strange case of Mr. Bakhmeteff, does it 
not seem reasonably clear that his mission should have been regarded as at an 
end as soon as it was reasonably clear that the Kerensky régime which he 
represented was definitely overthrown, and that there was little or no pros- 
pect of its revival? In any case, official intercourse with him and his aids 
should have been suspended during the longer or shorter period of uncer- 
tainty which appears to have existed in the official mind at Washington after 
the establishment of the Russian Soviet Republic in November, 1917. If 
this had been done, much subsequent embarrassment might have been 
avoided, and our Government would not find itself in its present awkward 
position. 

2 See Pradier-Fodéré, Traité, III, p. 462, on this point. 
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Of course our Government is probably as much within its rights in continu- 
ing to recognize an ambassador from a government which has long ceased to 
exist as it would be in recognizing one purporting to come from the planet 
Jupiter or some island in the Pacific Ocean which had been destroyed by a 
volcano or an earthquake. And as long as we continue to recognize him, he 
is entitled, by custom and courtesy at least, to diplomatic privileges and im- 
munities. 

As Satow (Diplomatic Practice, I, p. 368) observes: ‘‘ Whatever may be the 
causes that lead to the termination of a mission, the minister remains in pos- 
session of the immunities and privileges attached to his public character until 
he leaves the country to which he has been accredited.’’® 


Amos S. HERSHEY. 


THE SWISS DECISION IN THE BOUNDARY DISPUTE 
BETWEEN COLOMBIA AND VENEZUELA 


On March 24, 1922, the Federal Council of Switzerland rendered its award 
upon certain boundary disputes pending between Colombia and Venezuela. 
The dispute, as is so often the case between nations, has a long history. 
It was due, in first instance, to the uncertain boundaries of the Spanish pos- 
sessions in America, and the desire of the Republics succeeding to the Spanish 
dominions in America to render definite what had been indefinite with due 


regard to their respective interests. There is one passage from the award 
which should be quoted by way of introduction, as it lays down a principle 
common to the Spanish-American Republics, and suggests a connection with 
a famous doctrine of North-American origin, which did not escape the keen 
eye and trained intelligence of the arbitrator. In English, of course the text 
is in French, this part of the award is as follows: 


When the Spanish colonies of Central and South America proclaimed 
their independence in the second decade of the nineteenth century, they 
adopted a principle of constitutional and international law to which they 
gave the name of uti possidetis juris of 1810. The principle laid down 
the rule that the boundaries of the newly established republics would 
be the frontiers of the Spanish provinces which they were succeeding. 
This general principle offered the advantage of establishing the absolute 
rule that in law no territory of old Spanish America was without an 
owner. To be sure there were many regions that had not been occupied 
by the Spanish and many regions that were unexplored or inhabited by 
uncivilized natives, but these sections were regarded as belonging in 


’ As if in some doubt as to whether this statement is not too absolute, Satow adds: “In 
any case, his person continues to be inviolable.” Vattel (IV, chap. 9, p. 125) indicated as 
the reason for the retention by an ambassador of his diplomatic rights and privileges after 
the termination of his mission that he must “return to his principal, to whom he is to make 
a report of hisembassy.” This reason can hardly be said to be operative in the case of Mr. 
Bakhmeteff. 
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law to the respective republics that had succeeded the Spanish provinces 
to which these lands were connected by virtue of old royal decrees of the 
Spanish mother country. These territories, although not occupied in 
fact, were by common agreement considered as being occupied in law 
by the new republics from the very beginning. Encroachments and 
ill-timed efforts at colonization beyond the frontiers, as well as occupa- 
tions in fact, became invalid and ineffectual inlaw. This principle also 
had the advantage, it was hoped, of doing away with boundary disputes 
between the new states. Finally it put an end to the designs of the 
colonizing states of Europe against lands which otherwise they could 
have sought to proclaim as res nullius. The international status of 
Spanish America was from the very beginning quite different from that 
of Africa for example. This principle later received general sanction 
under the name of the Monroe Doctrine, but had long before been the 
basis of South American public law.' 


As long as Colombia and Venezuela were united, the delimitation of 
boundaries was not so important as it became after 1830, in which year the 
union of Venezuela, Colombia and Ecuador was dissolved, each state assert- 
ing the independence which it has since maintained. Finally, on September 
14, 1881, the representatives of Colombia and of Venezuela signed a treaty of 
arbitration submitting to the Crown of Spain the question of boundaries 
between the United States of Colombia and the United States of Venezuela. 

The decision was not to be a compromise. The government of His 
Majesty the King of Spain was to decide the disputes as a judge according to 
principles of law—the French phrase—‘‘en qualité d’arbitre Juge de droit’”’. 
Each of the contracting governments was to present its side of the case within 
eight months after His Majesty had been invited to act as arbiter. The 
award was to determine once and for all the boundaries in dispute between 
the two countries, and the award itself was to become binding immediately 
upon its publication in the official Gaceta of the government rendering it. 

A difficulty which had not been foreseen arose, because of the death of 
Alphonse XII in 1885. Apparently there were intimations that it might be 
impossible to draw the lines in accordance to law, and that it would be de- 
sirable in such case to allow the arbiter to exercise his discretion. Therefore, 
on January 15, 1886, there was signed what is called ‘“‘The Act of Paris”, 
completing the arbitration agreement of September 14, 1881. In the first 
place, the plenipotentiaries of Colombia and Venezuela agreed that the sub- 
mission was really to the government of Spain, not to the particular person 
who happened to be King at the time when the agreement was made and that, 
therefore, the government of the Queen Regent would be authorized to 
render the award in place of His Majesty Alphonse XII, who had died in the 
meantime. It was also agreed that the arbiter should fix the boundary in 
the manner which he felt would best accord with the documents whenever 


1 Sentence arbitrale du Conseil Fédéral Suisse sur diverses questions de limites pendantes 
entre la Colombie et le Vénézuéla, Berne, 24 Mars 1922. Neuchatel, Imprimerie Paul Attinger, 
1922, pp. 5-6. 
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they were not sufficiently clear. On March 16, 1891, the award was ren- 
dered, and on that day published in the Gazette of Madrid. 

It does not seem necessary for present purposes to consider in detail the 
text of this award, inasmuch as there has since been a re-submission to the 
Swiss Federal Council. Suffice to say, that the award divided the territory 
in dispute into six sections, the second and fourth of which were decided by 
agreement of the parties in litigation. The disputes regarding boundaries 
in the first and third sections were decided as a judge in accordance with law; 
the fifth section in accordance with the discretion of the arbiter; the sixth 
section was divided into two parts, the disputes within the first section being 
decided according to law, those of the second part according to discretion. 

Years passed, and the frontiers were not marked, and the disputes, there- 
fore, were not eliminated. 

On December 30, 1898, a pact or convention was signed by representatives 
of Colombia and Venezuela to put into practical effect the award of the 
Crown of Spain. Two commissions were to be appointed, composed of an 
engineer and a legal adviser of each of the two countries, together with such 
engineers and assistance as should be considered useful. One commission 
was to fix the boundaries of sections 1, 2, 3 and 4; the other commission sec- 
tion 5 and the two parts of section 6. In order to eliminate causes of delay, 
it was provided that, in case of dispute about any particular section, the con- 
troversy should be submitted to the two governments, and the commission 
meanwhile continue its labors on other parts of the line without awaiting the 
decision of the governments. 

It was further provided that Colombian or Venezuelan citizens within 
transferred portions of territory, should retain their citizenship unless they 
should renounce it within a period of six months. 

It was finally provided that in case of the failure of one or the other govern- 
ment to appoint the members of the two commissions, the members ap- 
pointed by the other should act for the commission. Both governments 
appointed their respective members, and the commissions were established. 

Unfortunately, internal troubles prevented them from finishing their 
labors, and serious disputes arose which could not be settled by the two 
countries. Colombia maintained that each country should take possession 
of the territory assigned to it by the boundary lines as far as they had been 
drawn; Venezuela, on the other hand, that possession should not be taken 
until the boundary lines had been completed. This question among others, 
the two Republics decided to submit to the President of the Swiss Con- 
federation, in order that the award of the Spanish Crown should be carried 
into effect. 

By a supplemental agreement of July 20, 1917, at the date of the exchange 
of ratifications of the treaty or convention of arbitration of November 3, 
1916, the Swiss Federal Council was substituted for the President of the 


Confederation. 
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Having appointed mixed commissions to fix the boundaries in accordance 
with the arbitral award of the Spanish Crown, which had, for one reason or 
another, failed to do so or to complete their work, the convention of arbitra- 
tion provided that the President of the Swiss Confederation should appoint 
experts, who should be persons of the same nationality as the arbiter, that is 
to say, Swiss citizens. Inasmuch as the experts are Swiss and are subject to 
the direction of the arbiter, it is to be presumed that the frontiers of the two 
countries will be delimited in the near future. 

It was apparently the intention of the high contracting parties to negotiate 
a treaty regulating the navigation of the rivers common to both, the com- 
merce in the frontier districts and during its transit through the two Re- 
publics. It was therefore provided in the convention that if this treaty of 
navigation and commerce should be concluded before the award, the arbiter 
should take note of its terms in so far as they might affect the questions in 
dispute; if the treaty of navigation and commerce were concluded after the 
award, that its terms should be modified in accordance with the provisions 
of the treaty. The treaty has, however, not been concluded. 

The award of the Swiss Federal Council was rendered on March 24, 1922. 
It decided that the portions of the frontier settled by the award of the Crown 
of Spain, and as well as those fixed by the mixed commissions, constituted 
under the pact or convention of December 30, 1908, should be carried into 
effect without awaiting the final determination of all of the boundary dis- 
putes in question, and that the territory awarded to Colombia or Venezuela 
should be taken possession of and occupied by the authorities of one or the 
other country. That there might be no doubt about this phase of the sub- 
ject, the award specified the sections which were to be occupied, and likewise 
specified the sections or portions thereof to be excepted from such occupation 
until the experts to be appointed by the Swiss government should have fixed 
the boundaries which were still in dispute. 

The award is accompanied by an elaborate historical introduction, which 
gives an added value to the decision. Indeed, it is only fair to say that the 
arbitral awards whether rendered by the Swiss government or by Swiss pub- 


licists are models of their kind. 
JAMES Brown Scort. 


HAGUE ARBITRATION COURT AWARD IN THE FRENCH CLAIMS AGAINST PERU 


On October 11, 1921, the Hague Court of Arbitration made its award in the 
case of the French Claims against Peru. The compromis for this case was 
signed on February 2, 1914, and it provided for summary procedure in ac- 
cordance with Chapter 4 of the Hague Convention of 1907. The three 
arbitrators were Mr. Sarrut, President of the Court of Cassation at Paris, 
and Mr. Elguera, former Minister Plenipotentiary and Mayor of Lima, and 
these together named as a third member Mr. Ostertag, President of the Swiss 
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Federal Court. The written cases were presented January 31, 1920, and the 
counter cases, January 26,1921. The court met at The Hague on October 3, 
1921. 

In this case Dreyfus Brothers & Company had obtained by a contract of 
August 17, 1869 from the State of Peru two million tons of guano with the 
privilege of monopoly sale in the markets of Europe and its colonies. The 
company had bound themselves in advance by the payment of certain sums. 
Ten years after the contract the dictator, Piérola, seized the Government of 
Peru. There were many disputes as to outstanding Peruvian obligations. 
The Dreyfus Company wrote to Piérola that they were willing to entrust ‘‘to 
him the decision of the questions in dispute and that they accepted his deci- 
sion in advance.” He fixed the balance due the company on June 30, 1880 
at £3,214,388, lls. 5d. In 1881, Piérola’s government might be said to be 
generally recognized. Later, however, it was overturned and in 1886 a 
Peruvian law declared “all the internal acts of the government performed 
by Nicolas de Piérola null.” 

The award of the Court of Arbitration was, subject to certain deductions 
for payments already made, etc., in favor of the French claimant. The award 
does not allow capitalization of interest, but only simple interest. 

This award supports previous decisions of the Hague Court of Arbitration 
in some respects, as may be seen by reference to the case of the United States 
and Venezuela in the Oronoco Steamship Company in 1910 and to the case of 
Italy and Peru in the claims of the Canevaro Brothers in 1912. The award 
also reaffirms the principle repeatedly supported by the court that the re- 
sponsibilities of the State are not divested by a mere change in the personnel 
of the government, a principle that is necessary for the maintenance of 
stability in international relations. 

In 1910 France and Peru had agreed to submit to arbitration the claims of 
French creditors presented by the Banque de Paris et des Pays-Bas and it is 
from a sum of twenty-five million francs that the claims involved in this 
award are to be paid by a pro rata adjustment. 

Possibly this award may be regarded as an illustration of the application of 
Hague Convention II of 1907 embodying the Drago Doctrine. 

GEORGE GRAFTON WILSON. 


REPORT OF THE INTERNATIONAL COMMISSION OF INQUIRY IN THE LOSS OF THE 
DUTCH STEAMER TUBANTIA 


Under the convention of March 30, 1921, Germany and Holland agreed to 
refer the question of the loss of the Netherlands steamer T'ubantia, to a Com- 
mission of Inquiry. This commission consisted of Mr. Hoffmann, former 
member of the Swiss Federal Council, Rear Admiral Surie of the Dutch Navy, 
Captain Ravn of Denmark, Captain Unger of Sweden, and Captain Gayer of 
Germany. 
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The Tubantia was sunk March 16, 1916, by a torpedo. The torpedo was 
identified as German torpedo No. 2033. The sinking had led to much cor- 
respondence between Holland and Germany, and finally a commission of in- 
quiry was agreed upon. The torpedo was from U-boat 13. The Germans 
maintained that this torpedo had been launched at a British vessel on March 
6, 1916 at 4:43 p.m., and that through defects in the mechanism or for other 
reasons it may have remained afloat for ten days till struck by the Tubantia. 

The commission admitted evidence that the wake of a moving torpedo was 
seen just before the Tubantia was struck, that parts of Torpedo No. 2033 
belonging to U-boat 13 were found in the boats of the Tubantia, that the log- 
book of the U-boat does not give authentic data as to its location at the time 
of the sinking of the Tubantia, that it was not impossible that the Tubantia 
might have been sunk by a floating torpedo, but the conviction of the com- 
mission is “‘that the Tubantia was sunk on March 16,1916, by the explosion of 
a torpedo launched by a German submarine. The question of the determin- 
ing whether the torpedoing took place knowingly or as the result of an error of 
the commander of the submarine must remain in suspense.” 

Thus the responsibility is placed upon the German submarine, as was con- 
tended by Holland at the beginning, and this conclusion of the Commission of 
Inquiry rendered on February 27, 1922, puts an end to a longstanding con- 
troversy. 

GEORGE GRAFTON WILSON. 


INTERNATIONAL RESPONSIBILITY IN HAITI AND SANTO DOMINGO 


The grave problem of international responsibility is most vividly presented 
in the prolonged intervention of the United States in the affairs of Haiti and 
Santo Domingo. ‘A stain has attached to our national honor, which, unless 
speedily expunged, will become an indelible blot,” according to the report of 
twenty-four American lawyers of repute issued under the auspices of The 
Foreign Policy Association of New York City. 

The facts concerning this situation may be ascertained by consulting the 
reports of the ‘“‘Hearings before a Select Committee on Haiti and Santo 
Domingo, United States Senate.’’ This special committee of the Senate 
conducted a most thorough and fair investigation in these countries, where 
natives and foreigners alike were given every possible opportunity to present 
their testimony. Part Four of these reports embodies a special report by 
Professor Carl Kelsey of the University of Pennsylvania, who spent several 
months in these Republics making an independent impartial investigation of 
great value. Mr. Lansing, former Secretary of State, under date of May 
4,1922, addressed to Hon. Medill McCormick, Chairman of the Select Com- 
mittee on Haiti and Santo Domingo, a letter giving most important diplo- 
matic information concerning the grounds for intervention.!. This JouRNAL 


1 See Congressional Record, Vol. 62, No. 122, page 7081. 
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has had occasion to comment editorially on the separate interventions of the 
United States in Haiti and in Santo Domingo.’ 

Space will not permit a detailed resumé of the various charges brought 
against American intervention. It is only possible to consider the principles 
involved. Criticism has been directed firstly, against methods, and secondly, 
against the right of intervention. 

Concerning the methods employed, there is evidently room for criticism. 
Most serious charges have been made against various American officials. 
Whether these charges are well-founded or not, it would appear that sufficient 
consideration has not always been shown for the natural sensitiveness of the 
people of Haiti and of Santo Domingo. The Documents Diplomatiques of 
correspondence with the United States as published by the Government of 
Haiti reveals at times a certain curtness and stiffness of tone not calculated 
to facilitate friendly diplomatic intercourse. 

Given the extraordinary situations to be faced and the inevitable human 
equation, it is but natural, of course, that there should be considerable criti- 
cism of American methods in Haiti and Santo Domingo. The officials 
charged with the heavy task of supervising the internal and external affairs 
of these two unhappy republics are not angels endowed with superhuman 
wisdom and patience. Not all were equal to their tasks; not all worthy of 
their high responsibilities. But this demands great charity; not unbridled 
denunciation. 

It is extremely difficult for an outsider to visualize fairly the problems of 
American officials charged with the grave responsibility of dealing with the 
baffling conditions in these countries. The attempt to apply to Haiti and 
Santo Domingo the same standards of procedure as might be invoked in 
Rhode Island is as unjust as it is unwise. To demand the employment of 
‘“‘the methods that obtain between free and independent sovereign states’’— 
to quote the protest above cited—is to ignore the realities of the situation in 
the Caribbean and in other parts of the world. 

The inequalities, moral and material, between nations are so marked in 
many instances that immense charity and good sense is required in interna- 
tional intercourse. Certain peoples in a retarded stage of political develop- 
ment cannot reasonably be held to rigid interpretations either of constitu- 
tional or of international law. Free elections in a good many countries would 
mean the elimination of those most fit to govern. Some nations clearly re- 
quire great forbearance and assistance in the fulfillment of their international 
obligations. Legalistic theories and the tenuous refinements of abstract 
principles must not be permitted to thwart any genuine efforts to help raise 
the general average of civilization and to fit peoples for international privi- 


leges and obligations. There are no universal inflexible rules to be followed 


in all nations alike. 


2 See Vol. 10, page 859 (1916), and Vol. 11, page 394 (1917). 
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Criticism of methods, however, except as a wholesome corrective of public 
abuses, is of lesser importance than criticism of policies. Methods may be 
easily changed; policies are not so readily altered. If men are not agreed 
concerning policies, they naturally cannot agree concerning methods. 

Criticism of American intervention in Haiti on grounds of policy has been 
based on the denial of the right to intervene either under the Constitution or 
under international law. It has been asserted by the twenty-four lawyers 
that, ‘‘the imposition and enforcement of martial law without a declaration 
of war by our Congress and the conduct of offensive operations in Haiti 

prior to the acceptance of the treaty (of 1915) by Haiti were equally 
clear violations of international law and of our own Constitution.”’ 

The right of the President under the Constitution to intervene in foreign 
lands, as well as the nature of the military administration he may establish, 
were discussed in the editorial already cited (Vol. 11, p.394.) It was there 
pointed out that the power of the President as Commander-in-Chief of the 
Army and Navy to conduct and to protect the foreign relations of the nation 
is most sweeping and comprehensive. This is clear in his enforcement of 
treaties, which are a part of the law of the land according to the Constitution; 
and, on technical grounds at least, would justify intervention in Santo Do- 
mingo. It would also seem clear in the President’s power to protect American 
citizens abroad, as in the conspicuous instance of the military expedition to 
China during the Boxer uprising. The Supreme Court cited In Re Neagle 
(135 U.S. 1) the instance of the drastic action of Captain Ingraham of the 
U.S. sloop of war St. Louzs in protecting Martin Koszta in Smyrna in 1853; 
and it did not seem to question the general right of the President under the 
implied powers of the Constitution to resort to extreme measures for the pro- 
tection of national rights and interests. 

Mr. Edward 8. Corwin, in his book on The President’s Control of Foreign 
Relations, stresses the fact that the Supreme Court has always been scrupu- 
lous to express no opinion on “political questions’’ which concern the field of 


diplomacy: 


Incidentally to the discharge of his diplomatic functions the Presi- 
dent—and for that matter, Congress too, when action touches foreign 
relations—finds it necessary to decide many questions of a juristic charac- 
ter, questions involving the interpretation of treaties and other bilateral 
agreements, or even of the Law of Nations. Now it is the practice of 
the Court, when such determinations fall clearly within the diplomatic 
field, that is, are made with jurisdiction, to treat them not,only as final 
but also as establishing binding rules for all future cases in which the 
same questions are raised collaterally. (p. 163). 


The right of the President to land American troops on foreign soil and to 
set up a military administration may be open to grave abuse. Such power is 
undoubtedly portentous; but there would seem to be no justification for the 
assertion that such action is “‘a clear violation’’ of the Constitution. There 


1 
t 


436 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


has certainly been no decision of the Supreme Court to this effect; nor is 
there reason to believe that the Court, in view of its traditional attitude to- 
wards “‘ political questions,’”’ would ever wish to limit the freedom of action of 
the President in the protection of the foreign rights and interests of the nation. 

It will be recalled that President Grant’s intervention in Santo Domingo 
aroused violent criticism. Senator Sumner, in 1871, with the eloquent sup- 
port of Senator Schurz, introduced a resolution denying the right of the 
President to employ the Navy ‘“‘ without the authority of Congress in acts of 
hostility against a friendly foreign nation, or in belligerent intervention in the 
affairs of a foreign nation.’”’ Senator Harlan by an appeal to numerous 
historical precedents effectively showed that it would be unwarranted to im- 
pose embarrassing restraints on the power of the President to protect na- 
tional rights and interests in foreign lands.* 

The most serious criticism against American intervention in Haiti and in 
Santo Domingo is not against the methods employed or the alleged violation 
of the Constitution, but against the right of any intervention under interna- 
tional law. There would appear to exist a considerable group of theorists 
who deny absolutely the right of one nation to intervene in the affairs of 
another. 

It is undoubtedly true that the international law publicists are in substan- 
tial accord in denying the right of intervention. They recognize that the 
rights of independence, sovereignty, and equality of nations compel them to 
observe the strict obligation of non-intervention. While this is true theoreti- 
cally, it is obviously at variance with precedents and that general usage on 
which the law of nations is based. It is not difficult to demonstrate that 
intervention is not merely tolerated, but fully justified, in certain instances, 
as a proper means of redress for offences against humanity and justice. If no 
intervention, either collective, under a mandate, by right of treaty, or for the 
protection of citizens from outrage, or for the expiation of crimes, were to be 
permitted; if the claims of humanity and justice were to be ignored, civiliza- 
tion would sink to lower levels: international society would soon fall into chaos. 

As a matter of fact, the international law publicists, while insisting on the 
abstract principle of non-intervention, are constrained to concede such im- 
portant concrete exceptions that the result is to concede the right of self- 
redress when other remedies are unavailing. Mr. Ellery C. Stowell in the 
preface to his admirable work on Intervention in International Law has soundly 
observed that: ‘‘ Intervention in the relations between states is, it will be seen, 
the rightful use of force or the reliance thereon to constrain obedience to 
international law.”” And Oppenheim also adds: “there are interventions 
which take place by right, and there are others which, although they do 
not take place by right, are nevertheless admitted by the Law of Nations, 
and are excused in spite of the violation of the Personality of the respective 
States which they involve.’’4 


3 See Corwin, op. cit., page 158. * International Law, Vol. I, p. 222, 3d edition. 
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It is not to be believed that, though the signers of the protest above re- 
ferred to consider American intervention in Haiti and Santo Domingo as viola- 
tions of international law, they are oblivious to the needs of these unfortunate 
nations. They can hardly be understood to enunciate the cynical doctrine 
that every nation should be free to go to perdition in its own way. They 
are doubtless aware of the opinion held by many competent observers that, 
distasteful as American intervention has been to patriots of these republics, 
they would view with alarm the immediate withdrawal of the troops and 
officials of the United States. It is true that some of these critics would ap- 
pear to impute the basest of motives to American intervention, namely, the 
desire for naval bases or for financial and commercial exploitation. Such 
crities present no proofs for these accusations and are therefore not entitled 
to serious consideration. Those other critics, however, who honestly con- 
sider intervention of any kind as ‘‘clear violations”’ of international law and 
of the Constitution of the United States are entitled to every possible con- 
sideration. It is to be hoped that they will not permit their abstract theories 
to obscure the necessity of practical measures of help to the peoples of Haiti 
and Santo Domingo to enjoy the blessings of law and order, and to be able 
adequately to meet all their international obligations. A descent respect for 
the opinions of others should constrain them to attach especial significance to 
the repeated warnings of Presidents Roosevelt, Taft, Wilson, and Harding 
against the dangers of diplomatic complications in the strategic waters of the 
Caribbean Sea. The statement of policy by Secretary Hughes made on 
April 29, 1922, to the delegation which presented the protest already cited, 
should be accepted in the utmost good faith by all fair-minded men: 


This Government is proceeding in this matter at this time in the desire 
to secure, in the first place, an effective co-ordination of the action which 
is being taken in connection with administration, so that difficulties 
which have existed in the past may be removed. It is also considering 
all that is essential for the tranquility and well being of the people of 
Haiti, and, of course, we are most desirous that the military occupation 
shall end as soon as it can properly end. 


Puitie MAarsHALL BRowN. 


THE REVISTA DE DERECHO INTERNACIONAL 


For the past ten years a Spanish translation has been made of the Ameri- 
can Journal of International Law. The success with which it has met has 
led to the conclusion that there is a demand in the Spanish-American Re- 
publics for a journal in Spanish. It is believed, however, that a journal 
appearing in the Spanish language, edited by a Spanish-speaking publicist 
and published in one of the Spanish-American countries, would more ad- 
equately meet the demand of which the Spanish translation of the American 
Journal of International Law has demonstrated the existence. Indeed, there 
are now two American journals of International Law appearing in Spanish; 
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one, the Revista Mexicana de Derecho Internacional, published in Mexico 
City, the capital of the Republic of Mexico, since March, 1919, and the 
Revista Argentina de Derecho Internacional, published since September, 
1920, in the City of Buenos Aires, the capital of the Republic of Argentina, 

It has, therefore, been decided that with the completion of the tenth year, 
the Spanish translation of the American Journal of International Law 
should be discontinued, and that it should be replaced by the Revista de 
Derecho Internacional, a quarterly periodical to be composed of original 
articles edited by the distinguished publicist, Dr. Antonio 8S. de Bustamante 
y Sirvén, and to be published in the City of Habana, the capital of the Re- 
public of Cuba. 

It has further been decided that it should appear as the organ of the Ameri- 
can Institute of International Law, which suspended its sessions during the 
war, in which the United States and some of the Latin-American Republics 
were involved, and which will shortly resume its activities, just as the Insti- 
tute of International Law suspended its meetings during the war and has 
already held one official session. 

The Revista de Derecho Internacional will be independent of the Spanish 
edition of the American Journal of International Law which it succeeds. It 
will, however, in one respect resemble the American Journal of International 
Law, in that it will be the organ of the American Institute just as the English 
Journal is the organ of the American Society of International Law. There 
is another point of resemblance. Stress will be laid upon International 
Law as it is understood and applied in the American Republics. It will, 
like the American Journal, be a journal of International Law, not of politics. 
It will have a more fortunate effect than the American Journal. It will 
appeal to the publicists of 18 American Republics speaking the language in 
which it appears, and it is hoped that Spanish publicists will, from time to 
time, honor its pages with their contributions. Edited by Dr. Bustamante 
it is sure to be worthy of the subject which it professes. Appearing in the 
Spanish language and in a Latin-American atmosphere, it will assuredly set 
forth and embody the views and aspirations of Spanish-speaking publicists. 
It will, it is hoped, find favor in the sight of Spanish-American publicists, 
serving as a convenient means of communication, and interpreting the 
enlightened views of the Spanish-speaking world to the world at large. 

The Board of Editors of the American Journal of International Law wel- 
comes the entry of the Revista de Derecho Internacional into the field of 
foreign relations, wishes it the greatest of success and influence in its ex- 
position of the principles of International Law as a guide to the conduct of 
nations; for, notwithstanding the differences of language and the national 
traditions, Americans one and all, stand for the principles of justice ex- 
pressed in rules of law, which shall control the conduct of nations in the fu- 
ture, as they have the actions of individuals in the past and the present. 

JAMES Brown Scott. 


CURRENT NOTES 
THE ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The Sixteenth Annual Meeting of the American Society of International 
Law was held, according to the program sent to the members and printed in 
the last number of the Journal, pages 274-275, at Washington, April 27-29, 
1922. 

The Honorable Elihu Root, President of the Society, opened the meeting 
on the evening of April 27 with a carefully prepared address on the subject 
of ‘‘ International Law at the Arms Conference’’, in which he reviewed the 
general nature of the Conference work as a whole. Speaking of the Four- 
Power Treaty, concluded between Great Britain, France, Japan and the 
United States, he said: 

I doubt if any formal treaty ever accomplished so much by doing so 
little. It provided that we should all respect rights, which we were 
bound to do already, and that if controversy arose about the Pacific 
islands (it was quite immaterial what islands), the parties should get 
together and talk it over, which was the very thing they were then doing 
in Washington. The consent of the Senate was not necessary to such 
an agreement. It merely arranged for following an ordinary form of 
diplomatic intercourse. The President had done the same thing at 
Algeciras and at The Hague and at the Conference of London without 
asking the consent of the Senate, and the Senate had ratified the con- 
clusions reached at those conferences. It was important, however, 
that the Senate should give its approval in this case because the in- 
strument was a formal certificate to all the people of Japan and all the 
people of the United States and all the civilized Powers that the parties 
to the treaty had abandoned their mutual distrust and had ceased to 
think about war with each other and had resumed relations of genuine 
friendship. 


Mr. Root then described the work of the Conference in removing further 
causes of irritation incident to the contacts of Western civilization with the 
peculiar and widely different civilization of China and other Oriental coun- 
tries. “It is difficult to determine’’, he said, just how far China and the 
other countries “‘have been admitted to the family of nations who are en- 
titled to the benefits and subject to the obligations of international law’’, and, 
after pointing out that the conditions out of which China’s present difficulties 
have arisen were created in the early years when China was unable to comply 
with the rules of international law and her relations with other Powers 
could only be governed by ‘‘the moral right to be treated fairly and decently 
and her obligation was a moral obligation to treat others in the same way”’, 
439 
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Mr. Root said, ‘It is also clear that the continuance of the same inability to 
perform international obligations has down to the present time prevented 
the full admission of China to the circle of states governed by international 
law, notwithstanding her inclusion in diplomatic conferences and regular 
diplomatic intercourse”’ 

He reviewed the treaty relations between China and the Western countries 
and the action of the Conference at Washington with relation to the subjects 
covered by these treaties. Referring to the Washington treaties and resolu- 
tions, Mr. Root said: 


Any one examining the treaties and resolutions will find that they 
uniformly sought a double object, first, to relieve the limitations and 
inconveniences flowing from the old conventional relations as far as was 
then practicable under the existing governmental conditions in China, 
and second, to afford to all sections and parties of the Chinese people a 
helpful incentive to unite in the establishment of an effective and stable 
government by making specific provisions under which such a govern- 
ment, competent to perform its national duties, will be the means of 
bringing China into the full possession of the rights and liberties assured 
by international law to the members of the family of nations, just as 
Japan has been brought into that family. 


In concluding this section of his address, Mr. Root paid the following 
tribute to the Chinese people: 


Personally I am a believer in the coming of that event. It will be a 


long difficult process, for it requires the new education of more than 
four hundred million people, but I look to the future of that industrious, 
kindly, peaceable people, with their inveterate respect for individual 
and family rights, not as a yellow peril, but as a great reinforcement 
to the power of ordered liberty upon the domination of which the 
future of our civilization depends. 


Mr. Root then gave a detailed explanation of the objects and purposes 
of the treaty relating to submarines, which he described as “‘an appeal to the 
public opinion of mankind to establish and maintain a fundamental rule of 
morals applied to international conduct in the form of a rule of international 
law”. ‘Weare all familiar’’, he said, “‘ with the assertion that international 
law is not really law because it has no sanction. That is only a half truth 
and therefore misleading. The real sanction of international law comes 
from the punishing power of public opinion, a power which has been growing 
with great rapidity in recent years and bids fair to grow still more rapidly 
with the increased public participation in the conduct of foreign affairs.” 
He continued: 

I have no doubt that the provision of this treaty which serves to put 
such acts as the sinking of the Lusitania in the same class as piracy 
correctly registers and formally declares the deliberate opinion of the 
civilized world outside of Germany and of many people in Germany, 
and that this formal solemn declaration of the criminal quality of the 
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act will very greatly decrease the probability of its repetition by any 
nation hereafter because it will present the practical certainty of uni- 
versal public condemnation which no nation can afford to incur. 


Similar considerations, he said, applied to the provisions of the treaty 
prohibiting the use of poisonous gases. 
Mr. Root summarized his remarks as follows: 

It will be seen from what I have said that while the Washington 
Conference had no concern with the making of international law, it did 
naturally and effectively, as incidental to giving effect to its policy 
of limiting armament, take quite important steps in the direction of 
developing and strengthening international law. 

It took one further step by resolution providing for the appointment 
of a commisssion to consider and report upon the condition and re- 
quirements of international law affecting the other new agencies of 
warfare which have produced so startling an effect upon military and 
naval conflicts. 

The time has not yet come when international affairs are sufficiently 
settled to make immediately practicable a general conference to con- 
sider, clarify, extend and strengthen the law of nations, but it is already 
high time for those who believe in a world controlled by law, to begin 
their preparation for such a conference, and the Washington Conference 
on Limitation of Armament, as a by-product of its own special work, has 
contributed materially towards that preparation. 


In a carefully prepared paper, Rear Admiral Harry S. Knapp, of the 
United States Navy, Retired, gave a professional analysis of, and comments 
on, the Treaty for the Limitation of Armament. He pointed out in what 
respects the Conference had fulfilled its purpose and in what respects it had 
failed of its purpose, as indicated in the American program. It appeared 
from his remarks that the American Navy had eventually made a greater 
sacrifice of naval power than was contemplated in the generous proposal of 
Secretary of State Hughes made at the opening of the Conference. 

In a paper entitled ‘‘ Principles of International Law and Justice raised by 
China at the Washington Conference”, Professor Westel W. Willoughby, of 
Johns Hopkins University, who was the legal adviser to the Chinese Repub- 
lic in 1916 and 1917, raised the following questions without attempting to 
answer them: 

First, the circumstances under which, or the principles in accordance 
with which, the validity of existing agreements between sovereign nations 
may be attacked. The query had reference, of course, to the treaties and 
agreements between China and Japan of 1915, growing out of the so-called 
twenty-one demands of the latter. As subsidiary to the main question, 
Professor Willoughby queried: (a) Will China be justified, whenever she is in 
& position to do so with the possibility of success, in declaring the abrogation 
of these agreements? (b) Can it be said that these treaties and agreements 
of 1915 were invalid by reason of the fact that, taken in connection with 
the circumstances under which they were signed, they were in violation of 
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those fundamental principles of right upon which the whole body of inter- 
national law is founded? 

The second main question raised by Professor Willoughby was as to the 
binding force of treaties which have not been ratified by one or more of the 
parties signatory to them in accordance with the mandatory provisions of 
their respective systems of constitutional law, involving also a query as to 
the extent to which one Power in dealing with another Power is held to 
know the constitutional provisions of that other Power. The speaker 
asserted that, “‘It is a notorious fact that none of the treaties and other 
agreements entered into during recent years with China have received that 
parliamentary approval which its constitution requires.’”’ In this connec- 
tion Professor Willoughby also queried as to the continuing force of executive 
understandings, such as the Root-Takahira agreement of 1908 and the 
Lansing-Ishii agreement of 1917. These kind of agreements, he stated, were 
the only evidence of some of China’s alleged international obligations. 

Professor Willoughby then raised a series of questions regarding the effect 
of China’s declaration of war against Germany upon the treaties then exist- 
ing between them. He also brought up the question of the right of China 
to denounce unilaterally trade agreements made with other Powers, and the 
principle of international law with reference to the right of one state to send 
into or to station its troops within the territory of another state for the pro- 
tection of its nationals. 

The opening session was concluded with an address by Mr. Frederick 
Moore, Foreign Councillor to the Japanese Ministry of Foreign Affairs, who 
briefly discussed some of the questions raised by the preceding speakers, 
and then entered upon not, as he stated, a justification of all that Japan had 
done in the Far East ‘‘ because they are human and they have their difficulties, 
and their temptations also’”’, but a statement in mitigation of the charges 
which have been made against them, many of which, he said, are unfair. 
The speaker discussed various matters and incidents relating to the relations 
of Japan and China which, together with official statements regarding 
Japan’s foreign policy, he thought “‘ought to make clear the two vital in- 
terests of Japan in international affairs,—first, the necessity of seeing that 
no other great Power shall lodge itself in China that will become a menace 
to Japan; secondly, the necessity for Japan to obtain raw materials and 
agricultural supplies from the neighboring mainland and of marketing her 
manufactured goods there.” 

Mr. Moore quoted the following extract from the statement by Admiral 
Baron Kato, ranking Japanese delegate to the Washington Conference, in a 
public speech in New York on January 14, 1922: 


An effort has been made for a number of years to present Japan to 
you as a military nation designing to dominate the Pacific. Some of us 
Japanese have tried to disabuse the minds of those who were wont to 
believe this calumny, but with many the charge remained unrefuted up 
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to the present Conference. Within these recent weeks, Japan, by 
accepting the 5-5-3 ratio, has given evidence which only the weak- 
minded will in future dispute; and at the same time this ratio is also 
assurance that you have no intention of assaulting us. We have never 
aspired or intended to challenge the security of America or her far- 
ranging possessions; we have sought only security for ourselves. 


In conclusion Mr. Moore said: 


The Conference of Washington, as Senator Underwood said, has 
given to China a magna charta. The nations have renewed their 
pledges to respect her sovereignty, and it will be very difficult for any 
of them to go seriously behind their agreements, even if any should 
want to do so. That codperation of the Powers in China, as provided 
by the Conference treaties, will greatly benefit China, and next to 
China, Japan; and for that reason those Japanese leaders who under- 
stand, welcome the work of the Washington Conference. Understand- 
ing and coéperating mean peace among the Powers in the Far East, 
and must aid the prosperity of both China and Japan. 

It is now for the Chinese to unify their country, create a condition 
of security for life and property within it, and establish their respon- 
sibility to others. When they have done that, as the Japanese did with 
conspicuously fewer resources and advantages, they will find equal 
facility in getting rid of the humiliation of extraterritoriality and the 
presence of foreign troops at their capital and elsewhere. 


The Committee for the Advancement of International Law met on Friday 
morning at 10 o’clock under the chairmanship of Mr. Root, who urged upon 
the Committee the necessity of private initiative in restating the rules of 
international law affected by the war, formulating amendments thereto, 
reconciling divergent views, and considering the subjects not now adequately 
regulated by international law, for the eventual use of official international 
conferences when the governments are ready to act upon these subjects. 
He thought that unquestionably the time has come when such preparation 


ought to be going on. 


Suppose (he said) that five years hence the world is in a sufficiently 
chastened and sober mood to sit down and think about such a thing as 
law, if they got together without material they would not be able to do 
anything. The Hague Conferences would not have been able to do 
anything if the work had not been done beforehand. They had well- 
matured and thought out plans to consider and say yes or no to them, 
and to make suggestions and criticisms about them. That process 
ought to be going on now. If everybody waits, they will wait until too 
late. Somebody ought to begin, get the thing going, get people to 
think about it, get people to make and formulate propositions. That 
is the only way to avoid a very disastrous result, when the political 
bodies ruling the states are ready to act. 


The Committee then divided into four subcommittees dealing respec- 
tively with 
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(1) To restate the established rules of international law, especially, 
and in the first instance, in the fields affected by the events of the recent 
war. 

(2) To formulate and agree upon the amendments and additions, if 
any, to the rules of international law shown to be necessary or useful 
by the events of the war and the changes in the conditions of interna- 
tional life and intercourse which have followed the war. 

(3) To endeavor to reconcile divergent views and secure general 
agreement upon the rules which have been in dispute heretofore. 

(4) To consider the subjects not now adequately regulated by inter- 
national law, but as to which the interests of international justice 
require that rule of law shall be declared and accepted. 


The subcommittees conferred and discussed during the remainder of 
Friday morning and afternoon and submitted their reports Friday evening, 
April 28. 

The evening session of April 28 was opened with an interesting paper by 
Baron 8. A. Korff, Professor of Political Science in the School of Foreign 
Service of Georgetown University, Washington, D. C., on the subject of 
“The Equality of States’. He strongly defended the principle of equality 
against the opposing principle of the domination of the great Powers, and 
reinforced his argument by comparing the number and influence of the so- 
called great Powers at the time of the Second Hague Conference, with the 
number and influence of the same Powers at the present time as the result 
of the World War. 

Upon the conclusion of Baron Korff’s interesting paper, Dr. David Jayne 
Hill presented an exhaustive and valuable report of Subcommittee No. 1 on 
the subject of “‘ Visit, Search and Capture’”’, in which it was stated that the 
subcommittee “‘having regard only to what is essentially uniform and 
constant in the instructions and prize codes of maritime nations, and re- 
serving variations for subsequent discussion, . . . considers that the 
‘common law’ regarding visit, search and capture, as accepted in substance 
by all maritime nations, may be codified in the following propositions:”’ 


I. Belligerent war vessels have the right to ascertain the nationality 
and character of all vessels met on the high seas or in belligerent waters. 

II. The war vessels of neutral Powers met by belligerent war vessels 
are exempt from visit and search, but it is the duty of a neutral promptly 
to signify his nationality. 

III. Enemy vessels, except cartel and hospital ships, and a few others, 
are liable to capture outside of neutral jurisdiction. 

IV. Neutral vessels under enemy convoy are liable to capture; 
neutral vessels under neutral convoy are exempt from search under the 
guarantee of the convoy commander. 

V. Neutral private vessels met on the high seas are liable to visit; 
and, if their innocence is doubtful, to further examination and search. 

VI. Neutral private vessels are liable to capture (a) if they attempt 
to avoid examination by flight or resistance; (b) if they carry contra- 
band of war, except under special treaty exemptions; (c) if they attempt 
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to evade an effective blockade; (d) if they are guilty of unneutral serv- 
ice; (e) if they are under fraudulent convoy. 

VII. Vessels liable to visit and search are entitled to summons to 
stop and lie to by a public belligerent vessel displaying its national 
flag, the summons being given by firing a blank charge or by other in- 
telligible signal. 

VIII. Visit consists of the appearance on board the merchant ship 
of one or more officers of the warship, bearing side arms, and accom- 
panied by a few unarmed men who usually remain in the small boat 
while the officers examine the ship’s papers. If these papers, showing 
the nationality, ownership, destination, and cargo of the ship, furnish 
satisfactory evidence of innocence, the vessel is to be released; if there is 
reasonable doubt, the ship may be searched; and, if evidence of guilt 
under Proposition VI, as above, is found, the vessel may be seized. 

IX. The act of capture is signified by hoisting the flag of the captor 
on the vessel seized. 

X. The captured vessel should then, if possible, be sent in under 
command or control of the captor for adjudication in a prize court of 
the captor’s country. 

XI. If the circumstances of the case after visit endanger the safety 
of the captor or involve the probable loss of the captured ship by re- 
capture or unseaworthiness, the ship may be destroyed; but only on 
condition that the personnel, even of the enemy, be first removed from 
the ship to a place of safety and the ship’s papers be saved for subse- 
quent examination. 

XII. No ship, not a vessel of war, is liable to attack and destruction, 
without previous visit and search, unless visit is evaded or resisted 
after summons; but the vessel is liable to the exercise of sufficient force 
to cause her to submit if she resists or attempts to escape. 


On behalf of Subcommittee No. 2, Dr. Harry Pratt Judson, its chairman, 
presented a report on the subject of ‘‘The status of government vessels’’, 
which recommended the following formulation of rules: 


1. Government vessels are those which are owned or requisitioned by 
or chartered to a government. If a vessel is controlled and directed by 
a government and employed for public purposes, it is immaterial whether 
the interest of the government is that of ownership, or is based upon 
charter or requisition. 

2. A government vessel operated by the government for public pur- 
poses is immune from foreign judicial process. 

3. A government vessel operated by private persons for commercial 
purposes is not immune from foreign judicial process. 

4. A government vessel operated by the government for commercial 
purposes is immune from foreign judicial process, but injuries committed 
by such vessel should render the government liable in its own courts. 

5. Muncipal law determines the liabilities of government vessels in 
domestic courts. 

6. Every government should accord, both by executive action and 
judicial decision, at least as favorable treatment to the vessels owned or 
controlled by a friendly foreign government as it accords to those owned 
or controlled by it. 

7. Some convenient method of proof of the governmental character 
of foreign vessels should be adopted by international agreement. 
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Professor George Grafton Wilson, chairman of Subcommittee No. 3, 
presented a report on certain problems of maritime warfare, in which the 
subcommittee recommended the abolition of the distinction between absolute 
and conditional contraband of war and that ‘‘the doctrine of continuous 
voyage should not be extended beyond the principle: “That the ultimate 
destination of a neutral vessel or cargo determines the liability of either to 
condemnation, but cargo otherwise innocent may become liable to condem- 
nation if destined to aid the belligerent’’’. 

Acting on behalf of Subcommittee No. 4, the chairman of which was 
unavoidably absent, Professor Jesse 8. Reeves made an oral report on the 
subject of ‘‘ Offenses which may be characterized as international crimes and 
procedure for their prevention’’, in which he outlined the difficulty as to the 
conception of an international crime, drawing a distinction between offenses 
recognized by international usage as ‘‘international’’ largely because of 
their universality, such as the slave trade, which are punished as crimes in 
accordance with municipal legislation, and international crimes in the strict 
sense involving the acts of persons in international law. He said that the 
subcommittee after full discussion came to the conclusion that not until the 
adoption of the Declaration of Washington relating to the acts of submarines 
had there been strictly speaking an international crime, having due regard 
to the word “‘international’’ and to the concept of crime. The provisions 
of this treaty, he said, introduced a new conception which points the way for 
an altogether different method of handling offenses which are international 
in the strict sense of the word. Other phases of the subject, such as other 
types of offenses which might be similarly designated with penalties, the 
international criminal liability of nationals of non-signatory Powers, and 
the nature of the court having jurisdiction over such offenses, the subcom- 
mittee, he reported, did not have time to consider. 

Action upon the reports of the subcommittees was taken at the session on 
Saturday morning, April 29. After considerable discussion of the desirability 
of acting upon the recommendations, it was finally decided, in view of the 
limited time which the subcommittees had available for the preparation of 
the reports and which was available for discussion by the Society, to refer 
all of the reports with the recommendations to the Committee on Organ- 
ization of Work for coérdination, printing and distribution with a view to 
action at the next meeting on the Society. 

In connection with the action upon these reports, there was a spirited 
debate as to whether the Society should confine its present work to considera- 
tion of the laws of war, as the result of which the following resolution was 


adopted: 

Resolved, That it is the sense of this meeting that the Committee for 
the Advancement of International Law consider whether it is not within 
the purview of their plans to present to this Society at some forthcoming 
meeting the consideration of the feasibility of some international organ- 
ization as a means of conducting the international relations of states. 
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After the adoption of the above resolution, it was further moved that all 
the members of the Society should be invited to present the topics which 
they consider fall within the purview of the work of the Committee for the 
Advancement of International Law and of the Society. Any members 
having such suggestions may send them to the Secretary, who will be glad to 
see that they are sent to the proper committee. 

At the business session of the Society, which immediately followed, the 
amendment to the first two paragraphs of Article IV of the Constitution of 
the Society, printed in the last number of the Journal (April, 1922, p. 275), 
to provide an interval between the successive periods of service of members 
elected to the Executive Council, was adopted in the following form: 


(Omit words in brackets and insert words in italics) 


The officers of the Society shall consist of a President, an Honorary 
President, nine or more Vice-Presidents, the number to be fixed from 
time to time by the Executive Council, a Recording Secretary, a 
Corresponding Secretary, and a Treasurer, who shall be elected annually, 
and of an Executive Council composed of the [President, the Vice- 
Presidents] foregoing officers, ex officio, and twenty-four elected members, 
whose terms of office shall be three years, except that of those elected at 
the first election, eight shall serve for the period of one year only and 
eight for the period of two years, and that any one elected to fill a va- 
cancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall be 
eligible for reelection until the next annual meeting after that at which his 


term of office expires. 

The Recording Secretary, the Corresponding Secretary and the 
Treasurer shall be elected by the Executive Council [from among its 
members]. The other officers of the Society shall be elected by the 
Society, except as hereinafter provided for the filling of vacancies 
occurring between elections. 

The election of officers then ensued and the following were duly elected: 


Honorary President 
The Honorable WARREN G. HARDING 
President of the United States. 


President 
Honorable Roor 


Vice-Presidents 
Hon. CHANDLER P. ANDERSON Hon. Henry Casot LopGe 
Hon. Simeon E. BALDWIN Hon. Joun Bassett Moore 
Justice R. Day Hon. W. Morrow 
Hon. Jacos M. Dickinson Hon. Oscar 8. Straus 
Hon. GrorGe GRAY Hon. SUTHERLAND 
Mr. NoBLE GREGORY Hon. H. Tarr 
Hon. Davin JAYNE HILu Mr. Everett P. WHEELER 
Hon. Cuartes E. Hucues Pror. GEORGE GRAFTON WILSON 
Hon. Ropert LANSING Mr. THEeopore 8. WooLsey 
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Members of the Executive Council to serve until 1925 


Epwin M. BorcHarp Harry Pratt JuDSON 
J. ARTHUR K. KuHN 
JoHN Foster DULLES JEssE 8. REEVES 
CHARLES G. FENWICK ELLERY C. STOWELL 


Pursuant to the amendment to the Constitution just adopted, the mem- 
bers of the Executive Council above named were all new men who had 
never served upon the Council. The Honorary President, the President 
and all of the Vice-Presidents were reelected, with the addition of the 
Honorable Chandler P. Anderson, the Honorable John Bassett Moore and 
Professor George Grafton Wilson to fill the vacancies caused by the deaths 
of the Honorable P. C. Knox, Honorable Horace Porter, and Chief Justice 
White. 

Resolutions regarding the three deceased Vice-Presidents were unani- 
mously adopted and spread upon the minutes, as was likewise a resolution 
relating to the late Lord Bryce. 

At the meeting of the Executive Council which took place upon the ad- 
journment of the Society, the following committees and officers were elected: 


EXECUTIVE COMMITTEE 
Hon. CHANDLER P. ANDERSON Hon. Davin JAYNE HILL 
Hon. GEorGE GRAY ADMIRAL Cuas. H. StocKTon 
Mr. CHARLES NOBLE GREGORY Hon. Rospert LANSING 
Pror. GEorGE G. WILSON 


EX OFFICIO 
Hon. Exvinv Root, President 
Hon. Oscar Straus, Chairman 
Mr. CHARLES CHENEY Hype, Treasurer 
Mr. JAMES Brown Scort, Recording Secretary 
Mr. CHARLES Henry Corresponding Secretary 


EDITORIAL BOARD OF THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


JAMES Brown Scott, Editor-in-Chief 
CHANDLER P. ANDERSON CHARLES CHENEY Hyper 
PuHItip MARSHALL BROWN ROBERT LANSING 
CHARLES NOBLE GREGORY JOHN BasseTT Moore 
Amos 8. HrersHEy JESSE 8. REEVES 
Davip JAYNE HILu GEORGE G. WILSON 
THEODORE S. WOOLSEY 


GeorGE A. Fincu 
Secretary Board of Editors and Business Manager 
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COMMITTEES 


Standing Committee on Selection of Honorary Members: Grorce G. WILSON, 
Chairman; JAcKson H. Ratston, THEODORE 8. WOOLSEY. 

Standing Committee on Increase of Membership: Oscar S. Straus, 
Chairman; MarsHALL Brown, CHARLES CHENEY Jonn H. 
LATANE, Jesse S. Reeves, C. DENNIs. 

Auditing Committee: Jackson H. Ratston, CHARLES Ray DEan. 

Committee on Annual Meeting:! James Brown Scott, Chairman; 
M. Brown, WILu1AM C. Dennis, CHARLES G. Fenwick, GreorGE A. Finca, 
Ropert LAnsiInGc, JoHN H. BRECKINRIDGE LonG, Lester H. 
WOOLSEY. 


COMMITTEE FOR THE ADVANCEMENT OF INTERNATIONAL LAW 


Roor, Chairman 
JAMES Brown Scort, Secretary 
GeorGe A. Fincn, Assistant Secretary 


SUBCOMMITTEE No. 1 


To restate the established rules of international law, especially, and in the 
first instance, in the fields affected by the events of the recent war. 


Davip JAYNE HILL, Chairman 
Epwin D. DickInson GEoRGE A. KING 
CHARLES B. ELLIotTT Harry SHEPARD KNAPP 
CHARLES NOBLE GREGORY RoBERT LANSING 
Amos 8. HersHEY Haro.p 8. QUIGLEY 
Gorpon E. SHERMAN 


SUBCOMMITTEE No, 2 


To formulate and agree upon the amendments and additions, if any, to 
the rules of international law shown to be necessary or useful by the events 
of the war and the changes in the conditions of international life and inter- 
course which have followed the war. 


Harry Pratt Jupson, Chairman 
Epwin M. BorcHarpD Joun H. Latané 
STERLING E. EpMUNDS RALEIGH C. MINOR 
Wituram I. CHARLES H. Stockton 
Howarp THAYER KINGSBURY James L. TrYon 
Artuur K. KuHN QuINcY WRIGHT 


1 Appointed by Chairman Scott by authority of the Executive Council. 
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SuBcoMMITTEE No. 3 


To endeavor to reconcile divergent views and secure general agreement 
upon the rules which have been in dispute heretofore. 


GEORGE GRAFTON WILSON, Chairman 


CHANDLER P. ANDERSON FREDERIC R. CouDERT 
Simeon E. BALDWIN Henry G. CROCKER 
Percy BoRDWELL JOHN Foster DULLES 
CLEMENT L. Bouvs LAWRENCE B. Evans 
PHILIP MARSHALL BROWN CHARLES CHENEY HypDE 
CHARLES HENRY BUTLER BRECKINRIDGE LONG 
WILLIAM MILLER COLLIER FRANK C. PARTRIDGE 


LesTeER H. Woo.sey 


SUBCOMMITTEE No. 4 


To consider the subjects not now adequately regulated by international 
law, but as to which the interests of international justice require that rules of 
law shall be declared and accepted. 


S. Rernscu, Chairman 


Cerepuas D. ALLIN W. R. MANNING 

Francis W. AYMAR James H. OLIVER 
GerorGE C. BuTTE J. H. Rauston 

W. C. DENNIs JESSE 8. REEVES 
Epwarp C. ELIoT ELLERY Cory STOWELL 
CHARLES G. FENWICK EUGENE WAMBAUGH 
Epwarp A. HARRIMAN THomas RAEBURN WHITE 


FraNK H. Woop 


The only notable change in the list of officers was the resignation of the 
Honorable Chandler P. Anderson, Treasurer of the Society since its organ- 
ization. The following remarks and motion, the latter of which was un- 
animously adopted, shows the appreciation felt by the Society for Mr. 
Anderson’s services: 


Mr. Cuartes HENRY This meeting marks an epoch in 
the annals of the Society. For fifteen years the financial affairs of 
the Society have been in the hands of the same man, who accepted 
the responsibilities years ago as a favor to the Society, and has con- 
tinued to perform the duties of Treasurer ever since. We all know 
that it has not been, by any means, a sinecure and that he has devoted 
a large part of his time and a great deal of his strength and mentality 
to the affairs of this Society, and no Society has ever had a more devoted 
and self-sacrificing official than this Society has had in Mr. Anderson. 

I, therefore, move that we tender him our sincere thanks, and an 
expression of appreciation of what he has done, and our regret that it 1s 
necessary that we lose his valuable services. 
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The Sixteenth Annual Meeting closed with a banquet at the Washington 
Hotel on the evening of Saturday, April 29. Dr. Harry Pratt Judson, Presi- 
dent of the University of Chicago, presided, and the guests of honor were 
Chief Justice William Howard Taft, of the Supreme Court of the United 
States, Secretary of Labor James J. Davis, and the Honorable Henry W. 
Temple, a member of the House Committee on Foreign Affairs. The 
Chief Justice gave an interesting account of the action of the Supreme Court 
in suits between states; Mr. Davis touched upon international subjects, 
especially the immigration problem, from a point of view quite novel to 
international lawyers; and Mr. Temple made a scholarly address on the 
survival of tried methods in political development and urged the cooperation 
of enlightened men and women with the legislature in international matters. 

The full texts of the addresses and papers, together with the verbatim 
report of the discussions, are being printed in the volume of annual proceed- 
ings, and will be ready for distribution within a few weeks. The volume 
may be obtained by members and subscribers for $1.50. 


GEORGE A. FINCH. 


THE THIRTIETH CONFERENCE OF THE INTERNATIONAL LAW ASSOCIATION 


The thirtieth conference of the International Law Association, of London, 
(founded in 1873) was held at The Hague in the Palace of Peace August 30 to 
September 3, 1921. The printed report of the conference has now been is- 
sued. It consists of a compact volume of 541 pages giving the proceedings in 
general, together with a second volume of 312 pages devoted to the proceed- 
ings of the Maritime Law Committee. There was a registered attendance of 
366 members at The Hague, including many eminent names from England 
and the United States. Among the latter are Hollis Bailey, Esq., represent- 
ing the National Conference of Commissioners on Uniform State Laws, 
Honorable Charles B. Elliott, Dr. C. H. Huberich, Professor Edwin R. Keedy, 
Dr. Arthur K. Kuhn and Honorable Everett P. Wheeler. From England a 
very large delegation attended, including Sir Alan Garrett Anderson, Pro- 
fessor Hugh H. L. Bellot, Major Norman Bentwich, Sir Graham Bower, 
Viscount Cave, Right Hon. Sir Henry Duke, Professor A. Pearce Higgins, 
Sir Norman Hill, Sir William J. Noble, George G. Phillimore, Esq., Lord 
Phillimore, Captain J. Bell White, Roland Vaughan Williams, Esq., K. C. 
and Lord Justice Younger. Maitre Edouard Clunet was there from France; 
His Excellency Louis Franck and Gaston de Leval from Belgium. The Con- 
ference was opened by His Royal Highness, Prince Henry. Professor Dr. D. 
Josephus Jitta, Councillor of State of The Netherlands, President of the As- 
sociation, presided. 

There were innumerable social courtesies and entertainments extended to 
the members by The Netherlands Government, the municipality of The 
Hague and many important organizations and individuals, and there were 
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excursions to Rotterdam and Amsterdam and to Delft, the tomb of Grotius, 
and a special deputation was received by the Queen. 

The papers were many of them devoted to suggestions as to the League 
of Nations or the International Court. Jonkheer Dr. B. de Jong van Beek 
en Donk advocated a revision of the Covenant of the League so as to provide 
a central council of conciliation as a permanent organ of the League. 

Dr. C. J. Colombos advocated a Permanent International Prize Court to 
sit at The Hague and to exist as and form a part of the same system with the 
Court of International Justice. 

Miss Sophy Sanger, of the League of Nations International Labor office, 
submitted an elaborate paper on ‘“‘The Permanent Court of International 
Justice and Labour Cases,” which led to a spirited debate. Lord Phillimore 
thought it contained suggestions that the court should decide, not upon prop- 
er principles of construction, but upon general ideas as to what ought to be 
the law and even a hint that it should almost wrest the law in favor of the 
laboring or hard-working classes. These suggestions, he insisted, tended 
‘“‘to be dangerous.”” Mr. Jelf spoke stoutly for the rights of free or non- 
unionist labor. He intimated that the Treaty of Versailles was made by 
politicians who seem hardly to have considered the rights of free labor. He 
asked the Association to remember its rights. Miss Sanger replied very 
reasonably and effectively disclaiming the meaning attributed. 

Honorable Charles B. Elliott, of Minneapolis, presented a very extended 
paper on “The Monroe Doctrine Exception in the League of Nations 
Covenant.”” He took the ground that the American people refused to enter 
the League because it required them to ‘‘make a complete break with their 
past,” that they were unwilling to give up freedom of action as to foreign af- 
fairs, and that the reservations as to the Monroe Doctrine were ambiguous 
and unsatisfactory. 

Mr. Hollis Bailey intimated that in his opinion quite different reasons 
determined the course of the United States and that many persons in the 
United States wished their country to join the League. 

Mr. J. Arthur Barratt very cogently replied saying: ‘‘ We know perfectly 
well that Mr. Bailey does represent a considerable section of the United 
States who are in favor of the League of Nations, but by far the larger propor- 
tion are at present opposed to it. We have also got to remember 
that at the last election in the United States, Mr. Harding was elected on the 
ground, very largely, if not almost entirely, that the policy of Mr. Wilson 
with reference to the League of Nations was repudiated in its existing form. 
Mr. Harding was elected by the largest majority of votes over his opponents 
that has ever been taken in the United States, so that there is no doubt what- 
ever that the opinion of the American people, as registered in that manner, 
is against the existing form of the League of Nations.” 

“The Protection of National Minorities,’”’ was the theme of Dr. De Auer, 
of Budapest, and the kindred subject of ‘‘The Minorities’ Rights and the 
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Baltic States’’ was the topic of Baron Heyking, late Russian Consul General 
in London. 

Mr. William Latey, of the Middle Temple, presented a paper on ‘‘ The 
World Court of Justice.’”’ He gave an analysis of the provisions therefor and 
stated what had been accomplished towards organizing and manning the 
court. 

Dr. Arthur K. Kuhn, of New York, presented an admirable paper on ‘‘ The 
Laws of War and the Future.”” He pointed out the need of codification and 
more effectual application, next considered the attitude of the Peace Confer- 
ence and further discussed future sanctions for the laws of war. He declared 
in closing, “civilization cannot survive the next great war if it is to be con- 
ducted @ outrance.”” To prevent such a cataclysm the nations must cooper- 
ate, not alone to prevent war, but also to limit its destructiveness and to 
mitigate its cruelty.” 

The subject ‘““Combatants and Non-Combatants”’ was treated by Sir 
Graham Bower and there was a variety of opinion and earnest debate. 

The ‘‘ Treatment of Prisoners of War” was considered, and a report by the 
committee thereon, Lord Justice Younger, Chairman, was received, submit- 
ting proposed regulations. It was debated and revised and finally a draft in 
twenty-four articles covering nine pages was agreed to. It carried out in the 
main the rules formulated at The Hague. It gave rise to much discussion 
and especially to a veryinteresting and instructive debate as to the distinction 
between military prisoners of war and civilian prisoners and persons interned 
in war. 

Dr. Alfred Sieveking treated at length “Continuous Voyage”’; Dr. G. M. 
W. Jellinghaus and R. 8. Fraser “‘ The Status of the Individual in Interna- 
tional Law.”’ Lt. Colonel Alexandre Morawski discussed ‘‘ Le Droit d ’Op- 
tion,”’ or the right of choice of nationality, and a ‘‘ Projet de Convention 
concernant le droit d’option par rapport aux Etats nouvellement créés’”’ was sub- 
mitted. 

The aviation section of the Association held a conference and a report was 
submitted of the committee appointed on the subject at the Conference of 
1920. Recommendations as to limitations on night flying, after long debate 
and much misunderstanding, were withdrawn. A provision was recommend- 
ed that ‘‘no action shall lie for trespass or nuisance by reason purely and solely 
of the flight of any aircraft over any property at a reasonable height’’; also 
one making the owner and charterer of aircraft jointly and severally liable 
for damage caused thereby, without proof of negligence, in the absence of 
contributory negligence by the one damaged, and providing for the detention 
of the aircraft until security is given. 

Mr. J. Kosters submitted an elaborate paper on “La Reconnaisance des 
Effets de Jugements Etrangers,” and an “‘ Avant-Projet d’un Traité concernant 
Execution des Jugements Etrangers’’ covering some eleven pages was pre- 
sented and discussed. 
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It was resolved that a commission be named to consider jointly the last 
two topics, they being intimately connected. 

Dr. Edwin Katz presented in German a paper on ‘‘ Weltmarkenrecht.”’ 
After debate, a cautious resolution that “international treaties establishing a 
world’s trade mark law are to be recommended as a matter of study”’ was 
carried nem. contra. 

Prof. Suyling of Utrecht presented a paper on “ Double Taxation in the 
British and Dutch Income Tax Acts.”’ He discussed the question whether 
to prevent double taxation the necessary sacrifice shall be made by ‘‘the 
State where the twice taxed income is derived from, or the State where the 
taxpayer resides.”” He suggests that the state of residence relieve the tax- 
payer to the extent of one half of the income derived from abroad. He shows 
that Great Britain and Holland have made provision to alleviate the hardship 
of double taxation in respect to their dominions and colonies and that this 
action shows that both countries feel strongly the harm caused by double 
taxation. He shows the burden is now so great as to be liable to weaken the 
energy of producers and becomes of public concern, approaching as it does to 
confiscation. That such alleviation as is suggested, it is hoped, may remove 
impediments which bar the free development of the industries of the coun- 
tries involved. 

A very interesting discussion followed in which the case of one who in- 
herited from a great uncle some goods in Belgium, the title to which was in 
France, was cited. The double taxes exceeded one hundred per cent and the 
unfortunate beneficiary could not touch a centime of his succession but was 
found in debt to France for a certain sum. 

The matter of “Multiple Taxation’? was recommended for further ex- 
amination by the committee. 

Dr. Jitta presented a paper on “‘ International Rules relating to the Sale of 
Goods,” including a ‘‘ Rough Draft of a Set of General Principles”’ in twelve 
subdivisions looking to remove the inconvenience of conflicting laws. 

Dr. Craandyk followed with a more extended paper on the subject, and 
advised that a committee be appointed by the Conference to prepare and 
formulate international rules as to the sale of goods, and that contact with 
men of business and representative associations be sought in the matter. 
The nomination of a special committee for the above purpose was recom- 
mended by a vote. 

Mr. Wyndham A. Bewes read a paper on “‘Contractual Capacity’ 
tending that it ought to be governed by local law and not by that of the na- 
tion or domicil of the contractor. 

Dr. Bisschop presented a paper on “International Court of Appeals in 
Civil Matters”; Mr. Finer one on “Comparative Public Administration”; 
Mr. Wolterbeek Muller on “Rapports entres les Pouvoirs Exécutif et Judic- 


taire aux Pays-Bas.” 
On the closing day, Mr. Hollis Bailey, of Boston, moved a resolution in 
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favor of the creation of a committee for preparing, approving and publishing 
a code of public international law, which was referred to the Executive 


Council. 
The Maritime Law Committee 


The Proceedings of the Maritime Law Committee, as has been said, fill a 
separate volume of 312 pages and must be mentioned as of most especial 


value. 

The Deck Cargoes Sub-committee, as a result of some nine years of in- 
vestigation and consultation with many interests, having regard to the loss of 
life and of property due to improper deck loading, especially deck loads of 
wood and timber, reported in favor of regulation. 


(1) That all ships which carry deck cargoes exceeding five per cent. 
of their total dead weight capacity should have a certificate indicating 


their fitness to carry such deck cargoes. 
(2) That a uniform system of issuing certificates of fitness should be 


adopted by the various maritime States. 

(3) That with a view to arriving, if possible, at a uniform system in 
the various maritime States, it should be submitted to international 
expert opinion to decide whether, in addition to the above requirements, 
a uniform system of fixing a special load line and for absolute regulations 
restricting height and weight of deck cargoes would be desirable. 

(4) That in any case the British regulations with regard to light woods 
can be modified with advantage. 


An appendix shows at length the present state of the law of the principal 
maritime nations on this subject. 


The Hague Rules on Affreightment 


After long debate, in which ship-owners, cargo owners, lawyers, representa- 
tives of insurance companies and of chambers of commerce from many lands 
had contrasted and considered the various rules prevailing, draft rules to be 
known as ‘‘Hague Rules, 1921, defining the Risks to be assumed by Sea 
Carriers under a Bill of Lading” were carried unanimously. To any one 
examining the record of the discussion, the vast and varied knowledge 
represented on the committee, the earnest and laborious participation of all 
interests, the courageous and resolute refusal of assent until an exact expres- 
sion of a just rule had been found, together with the courtesy and good 
temper prevailing and the reasonable and business like methods adopted, 
must make a profound impression. Rules so formulated are sure to carry 
the utmost weight with all governments. Among the recommendations 
adopted was that ‘‘these Rules should apply to ships owned or chartered by 
any Government other than ships exclusively employed in naval or military 
service.’ The discussion was without secrecy, representatives of the press 
were present and the results appeared instantly in the Shipping Gazette. 
The resolutions and rules are fully printed not only in English and French, 
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the official languages of the Conference, in the report, but also in Spanish, 
Italian, German, Dutch and Norwegian. 

This writer is newly impressed on examining these proceedings with the 
practical character of the topics considered and the thorough and workman- 
like way in which all views are obtained, contrasted, discriminated and con- 
sidered and either adopted or rejected. The Association is distinctly not in- 
clined to be academic only. Expert knowledge is sought from property 
owners and shippers, from expert sailors and insurers, as well as from lawyers 
and judges. The differences between English and continental law are fully 
recognized and, in the interest of international uniformity, adjustments are 
sought and, in the long run, often won by unanimous agreement. 

The hope expressed in the preface of the committee’s report is that ‘‘ The 
Hague Rules 1921 will . . . mark a period in a controversy of some 
forty years’ standing and provide a useful example in the voluntary settle- 
ment of questions of universal trade by international co-operation and mu- 
tual consent.” 

It is an achievement worthy of the Association whose great accomplish- 
ment was theretofore ‘“‘the unification of the rules of general average” 
known as the York-Antwerp Rules, in 1877 (revised in 1890). These rules 
are today incorporated in bills of lading and charter-parties the world over. 
May equal success and equal usefulness attend these recently formulated! 

It is appropriate to mention that by resolution it was declared that ‘‘it is 
the sense of this Assembly that a branch be formed in the United States of 
America.” Action has been accordingly taken. An American branch 
which, in its last printed report, showed 103 members, has been formed. 
The officers of this branch are: Honorary President, Hon. William Howard 
Taft; President, Hollis R. Bailey; Honorary Vice-Presidents, Rt. Hon. Sir 
James Aikins, Rt. Hon. Sir Robert Borden, Hon. John W. Davis, Hon. 
Everett P. Wheeler; Vice-President, Hon. Charles B. Elliott; Treasurer, 
Hamilton Vreeland, Jr.; Honorary Secretary, Arthur K. Kuhn; and Chair- 
man of the Executive Committee, this writer. 

It may be of interest to add that the Association will hold its annual con- 
ference this year at Buenos Aires in the first week of September. 


CHARLES NOBLE GREGORY. 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE Pertop Marcu 1—May 15, 1922 


(With references to earlier events not previously noted.) 
WITH REFERENCES 


Abbreviations: Adv. of peace, Advocate of peace; B. J. J. J., Bulletin de l'Institut Interme- 
diaire International; Bd. of Trade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. 8. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta;Cuba. B.O. Sec. de Estado, 
Boletin Oficial de la Secretaria de Estado; Cur. Hist., Current History (New York Times); 
D.G., Diario do Governo (Portugal); D.O., Diario oficial (Brazil); Deutsch. Reichs., Deutscher 
Reichsanzeiger; E. G., Eidgenossiche gesetzblatt (Switzerland); Edin. Rev., Edinburgh Re- 
view; Europe, L’Europe Nouvelle; Evening Star (Washington); Figaro, Le Figaro (Paris); 
G. B. Treaty series, Great Britain, Treaty series; Ga. de Madrid, Gaceta de Madrid; G. U., 
Gazetta Ufficiale (Italy); G@uatemalteco, El Guatemalteco; J. L. O. B., International Labor 
Office Bulletin; J. O., Journal officiel (France); L. N. M. S., League of Nations, Monthly 
Summary; L. N. O. J., League of Nations, Official Journal; L. N. 7’. S., League of Nations, 
Treaty series; Lond, Ga., London Gazette; Monit., Moniteur Belge; Nation (N. Y.); N. Y. 
Times, New York Times; Naval Inst. Proc., U. 8. Naval Institute Proceedings; P. A. U., 
Pan American Union Bulletin; Press Notice, U. S. State Dept. Press Notice; Proclamation, 
U. S. State Dept. Proclamation; R. G. D. I. P., Revue Générale de Droit International 
Public; Reichs G., Reichs-Gesetzblatt (Germany) ; Rev. int. de la Croiz-Rouge, Revue interna- 
tional de la Croix-Rouge; Staats, Netherlands Staatsblad; Staatscourant, Nederlandsche 
Staatscourant; Temps, Le Temps (Paris); Times, The Times (London); Wash. Post, Wash- 
ington Post. 


July, 1921 
16 Brazitc—GreaT Britain. Treaty of 1826 for abolition of slave 
trade, terminated. London Ga., Apr. 4, 1922, p. 2717. 


August, 1921 
12 ARGENTINA—CoLoMBIA. Ratifications exchanged of arbitration 
treaty signed Jan. 20,1912. P.A.U., April, 1922, p. 406. 


September, 1921 
27 CoLtomB1A—GREAT Britain. Treaty of 1851 for abolition of slave 
trade, terminated. London Ga., Apr. 4, 1922, p. 2717. 


October, 1921 
28 Liser1A—UnitTep Srates. Agreement for a $5,000,000 loan to 
Liberia signed at Washington. Text: Nation (N. Y.) May 31, 1922, 


p. 657. 
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November, 1921 


December, 1921 


January, 1922 
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GERMAN-SERB, CROAT, SLOVENE MIXED ARBITRAL TRIBUNAL. Rules 
of procedure adopted at Geneva. Text: Reichs G., 1921, no. 120, 


p. 1660. 


Brazitc—EstHonia. Brazil recognized the independence of Esthonia. 
P. A. U., April, 1922, p. 406. 

ALBANIA. Recognized by Belgium. Monit., Mar. 4, 1922, p. 1919. 

CZECHOSLOVAK RepuBLIC—ITALY. Commercial and navigation 
treaty, signed at Rome, Mar. 23, 1921, promulgated in Italy. 
Text: G. U., Jan. 14, 1922, p. 57. 

CZECHOSLOVAK—GERMAN MIXED ARBITRAL TRIBUNAL. Rules of 
procedure made public. Text: Reichs G., 1921, no. 115, p. 1541. 
GERMAN—Po.isH MIXED ARBITRAL TRIBUNAL. Rules of procedure 

published. Text: Reichs G., 1921, no. 116, p. 1557. 
BELGIUM—NETHERLANDS. Ratifications exchanged of postal con- 
vention, signed Oct. 15,1921. Text: Monit., Apr. 20, 1922, p. 3150. 
LatTviA—UKRAINE. Treaty of amity and commerce, signed Aug. 3, 
1921, ratified by Latvia. Commerce repts., May 15, 1922, p. 442. 
DanziG—GERMANY. Ratifications exchanged, of treaty of Nov. 8, 
1920 concerning options. Reichs G., 1921, no. 118, p. 1607. 
CHILE—CoLoMBIA. Convention of June 23, 1921, concerning aca- 
demic degrees and diplomas, etc., approved by Colombian law no. 
60. P.A.U., April, 1922, p. 406. 
EcuapoR—GREAT Britain. Postal money order convention, signed 
May 31, 1916, promulgated in Ecuador. P. A. U., April, 1922, p. 
407. 


ARGENTINA—Bo.ivia. Railway agreement signed at La Paz. 
P. A. U., April, 1922, p. 405. 

NEUTRAL COMMISSION OF INVESTIGATION INTO CAUSES OF THE WAR. 
Preliminary meeting held at Nobel institute, Christiania, in Decem- 
ber, and another on January 5 when constitution was adopted. 
Foreign affairs, April, 1922, p. 155. 

EsTHONIA—FRANCE. Commercial agreement signed in Paris. Sum- 
mary: Bd. of trade j., Apr. 20, 1922, p. 425. 

DENMARK—GERMANY. Agreement of July 12, 1921, concerning the 

transfer of the administration of justice in the ceded North Slesvig 

territory, promulgated in Germany. Text of agreement: Reichs 

G., 1922, no. 6, p. 45. 
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January, 1922 

14 GERMAN—ITALIAN MIxep ARBITRAL TRIBUNAL. Regulations of 
procedure published. Italian and German texts: Reichs G., 1922, 
no. 10, p. 157. 


16 Botivia—Cotumsia. General arbitration treaty of Nov. 13, 1918 
ratified by Columbia. P. A. U., June, 1922, p. 625. 


19 UNITED STaTES—VENEZUELA. Extradition treaty signed at Caracas. 
P. A. U., June, 1922, p. 625. 


20 Costa Rica—France. Additional protocol to postal treaty of Nov. 
9, 1899, signed at Paris, Dec. 15, 1921, approved in Costa Rica. 
P. A. U., April, 1922, p. 407. 

25 (?) Catna—Soviert Russia. Land frontier agreement of Feb. 24, 1881 
denounced by China as of Apr. 1, 1922. Commerce repts., Apr. 10, 
1922, p. 108. 


31 Croat, SLOVENE State. Reciprocal agreement of 
June 27, 1920, governing commercial relations, prolonged to June 
30, 1922. Commerce repts., Apr. 10, 1922, p. 108. 


31 Iraty—Sovier Russia. Preliminary agreement of Dec. 26, 1921, 
effective same date, promulgated in Italy. Text: G. U., Mar. 14, 
1922, p. 557. 

31 IraLy—UkKRAINE. Preliminary commercial agreement of Dec. 26, 
1921, effective same date, promulgated in Italy. Text: G. U., 
Mar. 14, 1922, p. 559. 


February, 1922 
1 BeLciumM—LuxemsBurG. Telegraph Convention of Dec. 27, 1921, 
came into force. Text: Monit., Apr. 14, 1922, p. 3030. 


Brazitc—Urvuauay. Protocol signed Dec. 7, 1921, in addition to 
treaty for extradition of criminals, Dec. 27, 1916, ratified by Brazil. 
P. A. U., June, 1922, p. 625. 


ITALY—VENEZUELA. Ratifications exchanged of convention signed 
Dec. 21, 1920 for settlement of claims of Italian subjects. P.A. U., 
June, 1922, p. 625. 


ARGENTINA—Urvuauay. Convention of Apr. 11, 1918, concerning 
the triangulation of the Uruguay river, promulgated by Uruguay. 
Text: D. O. (Uruguay) Feb. 16, 1922, p. 287. 
Russian Soviet Coneress. Resolutions on the international situa- 
tion and economic policy of Russia adopted at 9th Congress of the 
Soviets. Text: Europe, Feb. 11, 1922, p. 182. 
14 (?) Austrra—Soviet Russia. Trade agreement of Dec. 7, 1921, ratified 
by Soviet Russia. Commerce repts., Apr. 10, 1922, p. 108. 
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February, 1922 

16 FrRANCE—HunGary. Delay provided in convention of Jan. 31, 1921, 
regarding paragraph e of Art. 231 of Trianon treaty, extended for 
six months by exchange of notes. Bib. dela France, Mar. 31, 1922, 
no. 13, Chronique. 

18 BELGIUM—NETHERLANDS. Workmen’s compensation convention 
signed Feb. 9, 1921 promulgated in Holland. French and Dutch 
texts: Staats., 1922, no. 70, p. 5. 

23 BuLGARIA—SPAIN. By an exchange of notes Spain is granted most- 
favored nation treatment, and Bulgaria receives tariff benefits. 
Commerce repts., Apr. 24, 1922, p. 245; Ga. de Madrid, Mar. 24, 1922, 
p. 1222. 

24 Brazit—Paraauay. Treaty for extradition of criminals signed in 
Asuncion. P. A. U., June, 1922, p. 624. 


March, 1922 


l CoLoMBIA—UNITED States. Ratifications exchanged at Bogota of 
treaty signed Apr. 6, 1914. U.S. Treaty ser., no. 661. 
1 SovieT Russia—SwWEDEN. Preliminary commercial agreement signed 


at Stockholm on March1. Swedish Parliamentary Commission 
advised unfavorably on its ratification on Mar. 31. Cur. Hist., 
May, 1922, v.16:352. Text: Russtan information, May 1, 1922, p. 
355. 

1-16 Eeypr. Sarwat Pasha took over Premiership and formed cabinet on 
March 1. A rescript issued by the Sultan on Mar. 15 announced 
that Egypt had become an independent state. Proclamation of 
the Sultan as King took place on Mar. 16. Times, Mar. 7, 1922, p. 
11; Cur. Hist., April, 1922, v. 15: 163. 


3 GREAT BRITAIN. Treaties of peace orders (amendment) orders 1919- 
1922 issued. Lond. Ga., Mar. 7, 1922, p. 1927. 
t Cuina—UniTep Srates. President Harding issued proclamation 


forbidding shipment of arms to China. Wash. Post, Mar. 7, 1922, 
p. 1. Text: Proclamation, no. 1621. 

6 BELGIUM—LUxEMBURG. Ratifications exchanged of convention of 
July 25, 1921, establishing an economic union, effective April 1. 
Bd. of trade j., Mar. 23, 1922, p. 315. Text: Monit., Mar. 11, 
1922, p. 2153. 

6 INTERNATIONAL COMMUNICATIONS CONFERENCE. Committee no. 1 
of Preliminary Conference met at Department of State. Press 
notice, Mar. 6, 1922. 

6 to May 15 Genoa CoNnFERENCE. Invitation of Italian government de- 

clined by Secretary Hughes on Mar. 8. Text: Wash. Post, Mar. 9, 
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March, 1922 

1922, p. 1; Times, Mar. 10, 1922, p. 11. On March 15 Chicherin 
sent memorandum to Allied Powers stating conditions under which 
Russia would participate in the Conference, and on March 30, a 
second memorandum regarding juridical measures taken by Soviet 
government with respect to encouragement of private initiative and 
professional activity. Texts: Europe, Apr. 8, 1922, p. 441. On 
March 21, Allied technical experts on program of Conference, met 
in London. Wash. Post, Mar. 22, 1922, p. 1. On April 10, the 
Conference opened in Genoa with delegates from 34 states in at- 
tendance. Premier Facta of Italy was chosen President. Com- 
missions on Finance, Commerce, and Transport were appointed. 
Cur. Hist., May, 1922, v. 16: 316. On April 11 the report of the 
Allied experts in London, with proposals, was submitted. Text: 
Europe, Apr. 22, 1922, p. 499. On Apr. 15, Litvinoff presented 
counter claims in the debt question; the British plan for a peace 
pact in Europe was stated, and Allied terms were offered to Russia. 
Text: On April 17, the treaty of Rapallo, signed by Germany and 
Russia on April 16, was published and the German delegation issued 
two commoniqués regarding it. Texts: On April 18, Allied note of 
protest against treaty was sent to German Chancellor. Text: 
On April 21, the German delegation replied to the Allied note re- 
garding the treaty and Russia replied to Allied terms of April 15. 
Texts: On April 22, the Allies agreed upon a second protest to 
Germany which was addressed to Chancellor Wirth on April 23. 
Text: On April 24, M. Rakowski sent note to Allies on Russian debt 
regulation with a demand for a loan and diplomatic recognition. 
Text: Europe, Apr. 29, 1922, p. 528. On May 2, Allied proposal on 
reconstruction of Russia was sent to Russian delegation, lacking 
signature of the Belgians and carrying a reservation of the French. 
Wash. Post, May 3, 1922, p. 1. On May 5, the Economic Com- 
mission ended its work. Text of resolutions: Temps, May 7, 1922, 
p.2. OnMay8, Russian delegationissuedstatement. Text: Wash. 
Post, May 9, 1922, p. 4. On May 11, Russians replied to Allied 
memorandum. Text: N. Y. Times, May 12, 1922, p. 1. On May 
12 hope of reaching economic agreement with Soviet Russia, or of 
making a ten-year non-aggression pact, was abandoned. N. Y. 
Times, May 13, 1922, p. 1. On May 14, an agreement was 
reached for a meeting at The Hague on June 26 to continue the dis- 
cussion of Russian affairs, with a preliminary meeting of experts on 
June 15. A special invitation to the United States to participate 
was declined by Secretary Hughes on May 15. Tezt: Cur. Hist., 
June, 1922, v. 16: 497, 544. 
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March, 1922 

6 Santo DominGo. Military Governor issued proclamation withdraw- 
ing and annulling the proclamations of Dec. 23, 1920 and June 14, 
1921, and announcing that military government would continue to 
operate in accordance with the Proclamation of Nov. 29, 1916. 
Nation (N. Y.) Apr. 19, 1922, p. 480. 


DaNnzIG—GERMANY—POoOLAND. Convention of Apr. 21, 1921, regu- 
lating rail and water communications, ratified by Poland. Temps, 
Mar. 9, 1922, p. 2. 

Inp1a. Lord Reading, viceroy of India, sent appeal to British govern- 
ment for revision of Treaty of Sévres, the evacuation of Constanti- 
nople, sovereignty of the Sultan over holy places, restoration of the 
Turk in Thrace, ete. Text: On Mar. 9, Lloyd George demanded 
resignation of Montague, Secretary for India, who had published 
the appeal. On Mar. 10, Gandhi, leader of non-cooperation move- 
ment in India, was arrested. On Mar. 18 he was sentenced to six 


years’ imprisonment. Cur. Hist., April, 1922, v. 16: I. 


INTERALLIED REPARATIONS COMMISSION. Issued report showing 
German payments in cash and in kind and cessions of state property 
to Dec. 31, 1921. Summary: Wash. Post, Mar. 8, 1922, p. 9. 


Peru—Urueuay. Treaty providing for general arbitration, signed 
July 18, 1917, ratifications exchanged Feb. 15, 1922, promulgated 
in Uruguay. D.O. (Uruguay) Mar. 11, 1922, p. 447. 


8 to April! Irish Free STATE (AGREEMENT) BILL. Passed by British House 
of Commons on Mar. 8 and by House of Lords on Mar. 27. Times, 
Mar. 9 and 28, 1922, p. 17. On Mar. 31, King George gave his 
assent to the Bill. Times, Apr. 1,.1922, p. 17. On April 1 the 
Provisional Government (Transfer of Functions) order, (Council of 
Ireland) order and other orders were promulgated. Lond. Ga., 
Apr. 4, 1922, p. 2705. 

9-12 BrtGrape Economic CONFERENCE. Representatives of Jugoslavia, 
Czechoslovakia, Rumania and Poland discussed concerted action 
at Genoa conference. Europe, Mar. 25, 1922, p. 364; Cur. Hist., 
May, 1922, v. 16: 358. Text of official communiqué: Times, Mar. 
16, 1922, p. 11. 


9 to April 14 HuNnGaRIAN ReparaTions. Reparations Commission notified 
Hungarian government to make certain deliveries of live-stock be- 
fore the end of May, under terms of Treaty of Trianon. Times, 
May 22, 1922, p.9. On April 14 (?) Hungary sent memorandum to 
Reparations commission relative to execution of art. 181 of Treaty 
of Trianon. Summary: Temps. Apr. 16, 1922, p. 2. 


(9 

my 

| 
ny 
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March, 1922 

10 to April 11 Rutne Occupation Payments. Through R. W. Boyden, 
American unofficial member of Reparations Commission, Secretary 
Hughes presented demand to Allied Finance Ministers in Paris for 
settlement of claim of $241,000,000, of the American government 
for the cost of American Army of Occupation. N.Y. Times, Mar. 
11, 1922, p. 1. On March 14, reply of Finance Ministers advised 
American government to address itself directly to the Allied govern- 
ments. Summary: N. Y. Times, Mar. 15, 1922, p.1. On Mar. 20, 
Secretary Hughes sent identic notes to the British, French, Belgian, 
Italian and Japanese Foreign Offices demanding equal footing with 
Allies in German fund. Text: N. Y. Times, Mar. 23, 1922, p. 1. 
Supplementary identic notes were sent by Secretary Hughes to 
Allied powers on March 22, to meet objection that France has 
not been paid in full. Text: N. Y. Times, Mar. 26, 1922, p. 3. 
French reply, through Ambassador Herrick, admitting validity of 
claim, received at State Department on Mar. 31. Text: N. Y. 
Times, Apr. 2, 1922, p. 7. British and Belgian replies accepting 
claim of American government made public on April 11. Texts: 
N.Y. Times, Apr. 12, 1922, p. 16. 


11 to May 10 German Reparations. Conference of Allied Finance Min- 
isters at Paris resulted in agreement on Mar. 11 concerning ap- 
portionment of German payments. Text: Temps., Mar. 17, 1922, 
p. 1; Europe, Apr. 1, 1922, p. 405. On Mar. 21 the Reparations 
Commission sent letter to M. Wirth with text of its decision fixing 
its demands upon Germany for 1922 and granting a provisional 
moratorium until May 31. Text: Europe, Apr. 1, 1922, p. 408; Cur. 
Hist., May, 1922, v. 16: 206. On Apr. 7 the German government 
rejected principal conditions imposed by Reparations Commission. 
Text: On Apr. 13 the Commission sent new note to Chancellor 
Wirth stating that definite decision would be delayed until May 31. 
Text: Europe, Apr. 29, 1922, p. 535; Cur. Hist., May, 1922, v. 16: 
209. German reply of May 10 to Reparations note of Apr. 13 
reaffirmed inability to meet demands. Wash. Post, May 11, 1922, 
p. 1. 

13-19 Battic States CONFERENCE (WaRSAW). Representatives of Es- 
thonia, Finland, Latvia and Poland met at Warsaw, to determine 
on a common policy at Genoa. Temps, Mar. 15, 1922, p. 2, 6. 
Program: Temps, Mar. 16, 1922, p. 2. On March 17 a treaty on a 
five year basis was signed by all four powers concerning arbitration, 
boundaries, new treaties and agreements, etc. Text: Temps, Apr. 
2, 1922, p. 2; Europe, Apr. 8, 1922, p. 435; Cur. Hist., May-June, 
1922, v. 16: 355, 471. 
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March, 1922 


15 AUSTRIA—CZECHOSLOVAK RepusuLic. Ratifications exchanged of 
treaty [signed at Lana, near Prague, Dec. 16, 1921] Temps, Mar. 18, 
1922, p. 2. 

15 FRANCE—GERMANY. Agreement concerning reparations signed at 


Berlin. Temps, Mar. 25, 1922, p. 4. 

15-16 GERMAN DISARMAMENT. German note sent to General Nollet on 
Mar. 15 agreed to gradual reformation in Security Police along cer- 
tain lines. Summary: On Mar. 16, the Allied Ambassadors in 
Berlin sent joint note to German government on delays in disarm- 
ament, surrender of documents, etc. Times, Mar. 17 and 18, 1922, 
p. 11 and 9. 

16 Frume. Italian government ordered military occupation of Fiume 
following seizure of the city by the Fascisti and flight of President 
Zanelli and 49 members of Constituent Assembly. N. Y. Times, 
Mar. 18, 1922, p. 6; Cur. Hist., May, 1922, v. 16: 352. 

16 (?) Great Britain—UNnitTep Srates. Secretary Hughes sent note to 
British government in behalf of open-door and equality of op- 
portunity for American interests in Mesopotamia. N. Y. Times, 
Mar. 18, 1922, p. 3. 

18 NEUTRAL NATIONS CONFERENCE. Representatives of Denmark, 
Norway, Holland, Spain, Sweden and Switzerland, met in Stock- 
holm to discuss questions to be considered at Genoa. Temps, 
Mar. 21, 1922, p. 1; Cur. Hist., May, 1922; v. 16: 352. 

20-28 EurRoPpEAN HEALTH CONFERENCE. Held at Warsaw under auspices 
of the League of Nations. Temps, Mar. 22 and 30, 1922, p. 2, 6. 
Resolutions: L. N. Communiqué au Conseil., C. 177, M. 96, 1922. 

22 to April15 Near East (Greco-TuRKISH PROBLEM). Foreign Ministers 
of England, France and Italy met in Paris on March 22 to discuss 
Greco-Turkish problem and demands of Turkish Nationalists for 
revision of the Treaty of Sévres. On Mar. 23, proposals for an 
armistice of three months were sent to Greek government at Athens 
and to Turkish governments at Angora and Constantinople. On 
March 25, the Greek government accepted proposal with reserva- 
tions. On March 26, the conference closed with signing of provi- 
sional terms for revision of Sévres treaty. Summary: On April 5, 
Angora’s acceptance of armistice proposals with reservation regard- 
ing Anatolia was announced. Cur. Hist., May, 1922, v. 16: 211. 
On April 8, Constantinople’s acceptance, with reservation regarding 
Thrace, was handed to Allied High Commissioners. N. Y. Times, 
April 9, 1922, p. 21. On April 15, Allied High Commissioners sent 
reply to Angora refusing to evacuate Anatolia. Wash. Post, 

April 16, 1922, p. 3; Times, Apr. 17, 1922, p. 9. 


29 
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March, 1922 
22 PARAGUAY—UNITED StaTeEs. Ratifications of commercial travelers’ 
convention of Oct. 20, 1919, exchanged. U.S. Treaty ser., no. 662. 


24 FRANCE—SERBIA. Convention for the education of Serbs in France, 
signed at Corfu, Nov. 9, 1916, promulgated in France. J.O., Mar. 
26, 1922, p. 3302. 

FRANCE—SeERBIA. Convention signed at Paris, Nov. 27, 1917, for 
the admission of Serbs to professional and technical schools, pro- 
mulgated in France. J. O., Mar. 26, 1922, p. 3302. 

24-28 LEAGUE oF Nations. Council. Extraordinary session (17th meet- 
ing) held in Paris. Proceedings: L. N. O. J., May, 1922. 

24 to May 6 Liravania—Pouanp. Union of Vilna with Poland authorized 
by Polish Parliament on Mar. 24. Cur. Hist., May, 1922, v. 16: 
354. On Mar. 26 Poland declined Lithuania’s proposal to submit 
Vilna controversy to Hague Court of International Justice. N.Y. 
Times, Mar. 27, 1922, p. 17. On Apr. 18 the act of transfer of 
Vilna to Poland was signed by Polish Premier and President of 
Provisional Commission at Vilna, and powers transferred to Poland. 
Temps, Apr. 20, 1922, p. 2. On May 5 the Vilna question was 
presented to the Genoa conference by the Lithuanian delegation. 
Nation (N. Y.) May 24, 1922, p. 634. 


CoLOMBIA— VENEZUELA. Swiss Federal Council, arbitrator in bound- 
ary dispute, reached decision. Evening Star, Mar. 28, 1922, p. 16; 
N.Y. Times, Mar. 29, 1922, p. 4. 

ALBANIA—SERB, CROAT, SLOVENE StTaTE. Albanian government 
recognized de jure by Jugoslavia. L. N. O. J., May, 1922, p. 435. 


GERMANY—LatTv1A. Commercial treaty signed at Berlin providing 
limited ‘most-favored nation treatment.’ Commerce repts., May 
29, 1922, p. 575. 


28-30 Battic States CONFERENCE (Rica). Representatives of Esthonia 
Latvia, Poland and Soviet Russia met at Riga on Mar. 28. On 
Mar. 30, a ‘‘Protocole de cloture’’ was signed for promotion of 
economic and political cooperation. Text: Europe, Apr. 8, 1922 
p. 436; Nation (N. Y.) May 10, 1922, p. 577; Cur. Hist., May, 1922 
v. 16: 356. 


29 Cuina—Japan. Agreement concluded at Peking for removal of 
Japanese guards along the Shantung railway. Evening Star, 
Mar. 29, 1922. 
FRANCE—SWITZERLAND. Agreement of Aug. 7, 1921, relating to free 
zones, ratified by Switzerland. Text: Bundesbl., Apr. 12, 1922, no. 
15, p. 595. 


| 
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March, 1922 
29 LEAGUE OF Nations. Committee on Communications and Transit. 
Second session opened in Geneva. L. N. M.S., Mar. 1922, p. 57. 
30 InIsH Peace TREATY. Representatives of British, Northern Ireland 
and Southern Provisional governments signed a compact of peace. 
Summary: Times, Mar. 31, 1922, p. 12. Text: Cur. Hist., May, 
1922, v. 16: 343. 
31 WASHINGTON ARMS CONFERENCE TREATIES. Notes sent by the 
State Department to American diplomatic officials in Great Britain, 
France, Italy, Belgium, Japan, China, Portugal, Netherlands, an- 
nouncing ratification of treaties. Wash. Post, Apr. 1, 1922, p. 4. 


April, 1922 

1 PortuGaLt—Sovutu Arrica (Union) Convention regulating com- 
mercial reports and native workmen denounced. Temps, Apr. 7, 
1922, p. 2. 


2 GUATEMALA—Honpvuras. Guatemala recognized by Honduras. 
Guatemalteco, Apr. 10, 1922, p. 345. 
3 GERMANY—SOVIET Russia. Reported military convention conclud- 


ed in Berlin on April 3. Published version: Times, May 6 and 
15, 1922, p. 9. 

4 BULGARIAN RepaRATIons. Inter-allied Reparations commission in- 
formed Bulgaria how much it would have to pay. Times, Apr. 5, 
1922, p. 11. 

7 Cuina—Ruvussia. Customs agreement of 1881 abrogated by China. 
Cur. Hist., May, 1922, v. 16: 359. 

8-9 Far EAsTeRN Repusitic—Japan. Conference held at Dairen re- 
sulted in acceptance of Japan’s ultimatum by Chita government. 
Summary of agreement: Cur. Hist., May, 1922, v. 16: 360. 

8 LITTLE ENTENTE CONFERENCE. Conference in Rome of representa- 
tives of states formed from former Austro-Hungarian empire closed 
after concluding forty international conventions dealing with na- 
tional debts, pensions, debit and credit accounts between citizens of 
the various states, etc. N.Y. Times, Apr. 9, 1922, p. 20. 

9 BESSARABIA—RvuMANIA. Act of union ratified by Rumanian Senate 


and Chamber of Deputies. Temps. Apr. 6 and 11, 1922, p. 1. 


9 to May 4 SHantune. Evacuation of Japanese troops along the Tsing- 
tao-Tsinan railway began on April 9 and was completed on May 4. 
Cur. Hist., June, 1922, v. 16: 528. 


10 (?) Croatia. Memorial protesting against Serbian domination in the 
Serb, Croat, Slovene State, adopted by 63 Deputies of the Croatian 
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April, 1922 
bloe on Jan. 14, was sent to Genoa conference. Text: N. Y. Times, 
May 14, 1922, p..7. 
DENMARK—GERMANY. Negotiations for retrocession of North 
Slesvig concluded. Various agreements made since May 23, 1921 
will be appended as annexes to the treaty. Times, Apr. 13, 1922, 


CzEcHOSLOVAK RerpusLic—ITaLy. Commercial treaty of March 
23, 1921, prolonged for one year. Ga. de Prague, May 17, 1922, p. 
3. 

GUATEMALA— UNITED StTaTes. Guatemala recognized by the United 
States. Wash. Post, Apr. 16, 1922, p. 8; Guatemalteco, Apr. 19, 
1922, p. 374. 

Iraty—Spain. Commercial modus-vivendi established by exchange 
of notes. Temps, Apr. 19,1922,p.1. Text:Ga.de Madrid, Apr. 18, 
1922, p.221. Summary: Bd. of trade j., May 11, 1922, p. 515. 


GERMANY—SovieT Russia. Political treaty signed at Rapallo by 
which Germany recognized the Soviet government de jure: German 
claims in respect to private property nationalized by Bolshevists 
were waived; German and Russian debts were mutually cancelled, 
diplomatic relations were renewed,ete. Text: Temps, Apr. 19,1922, 


p. 1. Summary: Wash. Post, Apr. 18, 1922, p.4; Text: Cur. Hist. 
June, 1922, v. 16: 452. 


Great Brirain—Huneary. Ratifications exchanged of agreement 
respecting settlement of enemy debts, signed Dec. 20, 1921. 
G. B. Treaty series, 1922, no. 4. 

Great Brirain—Siam. Ratifications exchanged of convention re- 
specting settlement of enemy debts, signed Dec. 20, 1921. G. B. 
Treaty series, 1922, no. 3. 

Far EASTERN Repustic—Soviet Russia. Economic treaty con- 
cluded. N. Y. Times, Apr. 23, 1922, II, p. 7. 


Great Britain—HunGary. Copyright convention of 1893 (revoked 
as from Aug. 12, 1914) again put into force, subject to certain 
modifications. Lond. Ga., Apr. 28, 1922, p. 3318. 


FINLAND—GERMANY. Economic agreement concluded at Berlin. 
Temps. Apr. 24, 1922, p. 2. 

Batic States —PoLanp. Esthonian Parliament ratified the politi- 
cal agreement signed Mar. 17, 1922. Temps, Apr. 24, 1922, p. 1. 


GUATEMALA—SALVADOR. Guatemala recognized by Salvador. 
Wash. Post, Apr. 24, 1922, p. 2. 


15 
15 
15 (?) 
20 
20 
21 (?) 
22 
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26 
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April, 1922 


May, 1922 
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Iraty—TurRKEY. Agreement concluded concerning concessions for 
railways, mines and public works in Asia Minor. Evening Star, 
May 4, 1922; Times, May 5, 1922, p. 9. 


25 (?) FRANCE—GUATEMALA. France recognized government of Guatemala. 


Guatemalteco, Apr. 27, 1922, p. 413. 

EcypT— UNITED States. New Egyptian government recognized by 
the United States, which maintains capitulary rights. Wash. Post, 
Apr. 27, 1922, p. 1. 


27-29 AMERICAN Society OF INTERNATIONAL Law. Held 16th annual 


meeting in Washington. Wash. Post, Apr. 28-30, 1922. 


Russ1an Consortium. Announced at Genoa that 13 nations had 
subscribed 20,000,000 pounds capital to an international corpora- 
tion for starting business in Russia. N.Y. Times, May 3, 1922, p. 6. 

AusTRIA—UNITEpD States. Revival of extradition convention of 
July 3, 1856 and Copyright convention of Jan. 30, 1912, approved 
by U.S. Senate. Cong. rec., May 3, 1922, p. 6813. 

Huncary—UnitTep States. Revival of extradition convention of 
July 3, 1856 and copyright convention of Jan. 30, 1912, approved 
by U.S. Senate. Cong. rec., May 3, 1922, p. 6813. 

Moore, JoHn Bassetr. Appointed to represent the United States 
on the Commission of jurists on the laws of war, authorized in 
Resolution no. 1. of Arms Conference. Wash. Post. May 5, 1922, 
p. 11. 

BRAZIL—GERMANY. Commercial agreement concluded at Berlin (?) 
Wash. Post, May 7, 1922, p. 1. 

CHINA—JAPAN. : Treaty relating to Shantung, signed at Washington, 
Feb. 6, 1922, ratified by China. Wash. Post, May 7, 1922, p. 1. 

GERMANY—UNITED States. Secretary Hughes notified Germany 
that the patent convention of 1909 has been revived, effective May 
8. Wash. Post, May 8, 1922, p. 6; Commerce repts., May 22, 1922, 
p. 511. 

INTERNATIONAL INSTITUTE OF AGRICULTURE. Sixth assembly opened 
in Rome. Wash. Post, May 9, 1922, p. 6. 

GERMANY—ITALy. Agreement concluded at Genoa for settlement of 
questions concerning German workmen in Italy and Italians in 
Germany. Temps, May 11, 1922, p. 4. 

GREAT BrRITAIN—UNITED States. Agreement reached in regard to 

Palestine mandate, which will be embodied in a treaty. Times, 

May 11, 1922, p. 10; N. Y. Times, May 10, 1922, p. 1. 


| | 

| 
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9 (?) 
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May, 1922 

IrAK (MesoporamiA). Representatives of King Feisal presented a 
memorandum to Genoa conference claiming independence for Syria 
and Lebanon and protesting against French occupation. Cur. 
Hist., June, 1922, v. 16: 539; Wash. Post, May 10, 1922, p. 4. 


LiperRtA—UNITED States. Resolution authorizing loan of $5,000,000 
to Liberia, provided for in agreement of Oct. 28, 1921, agreed to in 
the House of Representatives. Cong. Rec., May 10, 1922, p. 7307. 

BeLtcruM—France. Convention of Oct. 25, 1921, concerning repara- 
tions regulations, promulgated in France. J. 0O., May 12, 1922, p. 
4886. 

BeLtciuM—France. Convention of Feb. 14, 1921, guaranteeing to 
miners the benefit of pension systems, promulgated in France. 
J. O., May 12, 1922, p. 4886. 

CzECHOSLOVAK Treaty relating to judicial 
assistance and extradition procedure, signed at Prague. Temps, 
May 13, 1922, p. 1; Ga. de Prague, May 13, 1922, p. 2. 


DENMARK—GERMANY. Danish Chambers of Parliament adopted 
treaties concluded on April 12 for establishment of new frontier and 
various questions arising therefrom. Temps, May 13, 1922, p. 3. 


LEAGUE OF Nations CounciL. 18th meeting held in Geneva. 
Decisions reached to establish a South American Bureau at Geneva, 
and to throw open the Permanent Court of International Justice 
to Russia, Germany, Turkey, Hungary and Mexico. N. Y. Times, 
May 12-13, 1922, p. 19 and 5. 

Iraty—Po.Lanp. Commercial treaty signed at Genoa. Wash. 
Post, May 13, 1922, p. 4. 

ALBANIA. League of Nations Council decided upon a protectorate 
for Albania. N.Y. Times, May 14, 1922, p. 7. 


CutteE—Pervu. Conference on Tacna-Arica dispute opened in 
Washington. Wash. Post, May 16, 1922, p. 3. 

GERMANY—POLAND. Economic treaty, settling Upper Silesian ques- 
tion, signed at Geneva. WN. Y. Times, May 16, 1922, p. 18; Temps, 
May 17, 1922, p. 2. 

LeaGue oF Nations. Committee on Intellectual Cooperation. 
Selected by League Council to study and suggest methods of intel- 
lectual cooperation throughout the world. N.Y. Times, May 16, 
1922, p. 18. 

SPAIN—SWITZERLAND. Commercial convention signed at Berne. 
Bd. of trade j., May 25, 1922, p. 582. 


10 
11 
11 
11 
11-12 
12 
13 
15 
15 
15 
15 
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INTERNATIONAL CONVENTIONS 


AALAND IsLANDs. Geneva, Oct. 20, 1921. 
Ratification: 
Denmark. 
Finland. 
France. 
Germany. 
Great Britain. 
Sweden. April 6, 1922. L. N. M.S., April, 1922, p. 73. 
BULGARIAN TREATY. Neuilly-sur-Seine, Nov. 27, 1919. 
Ratification: 
Italy. Aug. 9, 1920; promulgated Jan. 15, 1922. G. U., Feb. 9, 1922, 
p. 254. 
CHINESE Customs TarIFF. Washington, Feb. 6, 1922. 
Ratification: 
China. Wash. Post, May 7, 1922, p. 1. 
United States. Mar. 30, 1922. Cong. Rec., Mar. 30, 1922, p. 5223. 


CoNVENTIONS: (1) CoLuistons; (2) SaLvaGe aT BrvsseExs, Sept. 


23, 1910. 
Adhesion: 
Argentina. Mar. 15, 1922. Monit., Mar. 24, 1922, p. 2478. 
Copyrricut Union. Revision, Berlin, Nov. 13, 1908. Protocol, Berne, 
Mar. 20, 1914. 
Adhesion: 
Hungary. Feb. 14,1922. £.G., Mar. 8, 1922, p. 286; Monit., Mar. 22, 
1922, p. 2428. 
Ratification: 
Brazil. Feb. 9, 1922. E.G., Mar. 15, 1922, p. 297. 
Customs TARIFFS PUBLICATION. Brussels, July 5, 1890. 
Adhesion: 
Latvia. Feb. 24, 1922. Ga. de Madrid, Mar. 3, 1922, p. 950; Monit., 
Feb. 25, 1922, p. 1685. 
Eicut Hour Day. Washington, Nov. 28, 1919. 
Ratification: 
Bulgaria. Nov. 22,1921. J. L.O. B., Mar. 15, 1922, p. 170. 
EMPLOYMENT OF CHILDREN IN INDUSTRY. Washington, Nov. 28, 1919. 
Ratification: 
Bulgaria. Nov. 22,1921. J. L. O. B., Mar. 15, 1922, p. 170. 
GENEVA CONVENTION. Aug. 22, 1864. Revisions. 
Adhesion: 
Afghanistan. Mar. 23, 1922. Ga. de.’Madrid, Apr. 27 
Latvia. Apr. 1, 1922. E.G., Apr. 19, 1922, p. 329. 


, 1922, p. 348. 
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HuNGARIAN Peace Treaty. Trianon, June 4, 1920. 


Ratification: 
Cuba. Mar. 21,1922. J.0O., Mar. 26, 1922, p. 3302. 
Italy. July 26, 1921; promulgated Jan. 15, 1922. G. U., Feb. 9, 1922, 
p. 253. 


LeaGue or Nations. Covenant. Protocols of Amendments. 
Ratification: 
Norway. L.N.M.S., March, 1922, p. 49. 
Signatures: 
Czechoslovak Republic. 
Greece. March, 1922. 
Sweden. (Art. 4, 6, 12, 13, 15, 16, 26) L. N. M. S., March, 1922, p. 49. 


LETTERS, ETC., OF DECLARED VALUE. Madrid, Nov. 30, 1920. 


Adhesion: 
Albania. E.G., Mar. 8, 1922, p. 286; Ga. de Madrid, Mar. 29, 1922, p. 


1292. 
Promulgation: 
Italy. Dec. 30, 1921. G. U., Jan. 3, 1922, p. 5. 
Liquor TRAFFIC IN AFrica. Saint Germain-en-Laye, Sept. 10, 1919. 


Ratification: 
Japan. Apr. 6, 1922. J.0O., Apr. 9, 1922, p. 3846. 


MarriaGe. The Hague, July 17, 1905. 
Denunciation: 
Belgium (effective Aug. 24, 1922). Monit., Mar. 10, 1922, p. 2130. 
MATERNITY CONVENTION. Washington, Nov. 28, 1919. 
Promulgation: 
Italy. Apr. 6, 1922. J. L. O. B., May 3, 1922, p. 305; G. U., Apr. 18, 
1922, p. 895. 
Ratification: 
Bulgaria. Nov. 22,1921. J. L. O. B., Mar. 15, 1922, p. 170. 
Italy. Mar. 31,1922. J. L.O.B., Apr. 12, 1922, p. 236. 


Money Orpers. Madrid, Nov. 30, 1920. 


Adhesion: 
Albania. E.G., Mar. 8, 1922, p. 286; Ga. de Madrid, Mar. 29, 1922, p. 


1292. 
Promulgation: 
Italy. Dec. 30,1921. G. U., Jan. 3, 1922, p. 5. 
NavaL LimiTaTION TREATY. Washington, Feb. 6, 1922. 


Ratification: 
United States. Mar. 29, 1922. Cong. Rec., Mar. 29, 1922, p. 5152. 
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NicHt Work oF WoMEN. Washington, Nov. 28, 1919. 
Promulgation: 
Italy. Apr. 6,1922. J. L. 0. B., May 3. 1922, p. 305; G. U., Apr. 18, 
1922, p. 895. 
Ratification: 
Bulgaria. Nov. 22,1921. J. L. O. B., Mar. 15, 1922, p. 170. 
Italy. Mar. 31,1922. J. L.0O.B., Apr. 12, 1922, p. 236. 


Nicut or YounG Persons. Washington, Nov. 28, 1919. 
Promulgation: 
Italy. Apr. 6,1922. J. L. O. B., May 3, 1922, p. 305; G. U., Apr. 18, 
1922, p. 895. 
Ratification: 
Bulgaria. Nov. 22,1921. J. L. O. B., Mar. 15, 1922, p. 170. 
Italy. Mar. 31,1922. J. L.0O.B., Apr. 12, 1922, p. 236. 
Open-Door (INTEGRITY OF CHINA). Washington, Feb. 6, 1922. 
Ratification: 
China. Wash. Post, May 7, 1922, p. 1. 
United States. March 30, 1922. Cong. Rec., Mar. 30, 1922, p. 5216. 
OprtuM CONVENTION, 2p. The Hague, Jan. 23, 1912. 
Promulgation: 
Italy. Feb. 9, 1922. G. U., Mar. 28, 1922, p. 669. 
PaciFic Possessions TREATY. Washington, Dec. 13, 1921. 
Ratification: 
United States. Mar. 24, 1922. Cong. Rec., Mar. 24, 1922, p. 4904. 
Paciric Possessions TREATY. Supplement. Washington, Feb. 6, 1922. 
Ratification: 
United States. Mar. 27, 1922. Cong. Rec., Mar. 27, 1922, p. 5054. 


ParceL Post CoNvENTION. Madrid, Nov. 30, 1920. 


Adhesion: 
Albania. E.G., Mar. 8, 1922, p. 286; Ga. de Madrid, Mar. 29, 1922, p. 
1292. I 
Promulgation: 
Italy. Dec. 30,1921. G. U., Jan. 3, 1922, p. 5. 
Ratification: 
Dominican Republic. P. A. U., April, 1922, p. 407. 
PERMANENT CouRT OF INTERNATIONAL JUSTICE. Optional clause, Geneva, 
Dec. 16, 1920. F 
Ratification: 
Lithuania. Feb. 14, 1922. L. N. M.S., March, 1922, p. 48. 
Signature: 


Austria. Mar. 14, 1922. L. N. O.J., May, 1922, p. 425. 
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PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Signature. 

Geneva, Dec. 16, 1920. 

Promulgation: 
France. Apr. 12, 1922. J.0O., Apr. 22, 1922, p. 4166. 

Ratification: 
Cuba. Jan. 12,1922. L.N.O.J., March, 1922, p. 203. 
France. July 22,1921. J.0O., Apr. 22, 1922, p. 4167. 
Lithuania. Feb. 14, 1922. L. N. M. S., March, 1922, p. 48. 
Siam. Feb. 24,1922. L.N.O.J., April, 1922, p. 305. 

Signature: 


Latvia. Jan. 21,1922. L.N.O.J., March, 1922, p. 203. 


PostTaL CONVENTION. Madrid, Nov. 13, 1920. 
Ratification: 
Argentina. Commerce repts., Apr. 24, 1922, p. 249. 
Colombia. 
Dominican Republic. 
Ecuador. 
Peru. Ga. de Madrid, Mar. 15, 1922, p. 1119. 


PosTAL CONVENTION. Portorose, Nov. 23, 1921. 
Promulgation: 
Italy. Feb. 1, 1922. G. U., Feb. 28, 1922, p. 442. 
Signatures: 
Austria, Hungary, Rumania, Serb, Croat, Slovene State, Czechoslovakia. 
G. U., Feb. 28, 1922, p. 442. 


PosTAL SUBSCRIPTIONS TO NEWSPAPERS. Madrid, Nov. 30, 1920. 
Adhesion: 
Albania. E.G., Mar. 8, 1922, p. 286; Ga. de. Madrid, Mar. 29, 1922, 
p. 1292. 
Promulgation: 
Italy. Dec. 30,1921. G. U., Jan. 3, 1922, p. 5. 


PostTaL TRANSFERS. Madrid, Nov. 30, 1920. 


Adhesion: 
Albania. E.G., Mar. 8, 1922, p. 286; Ga. de Madrid, Mar. 29, 1922, p. 
1292. 
Promulgation: 


Italy. Dec. 30,1921. G. U., Jan. 3, 1922, p. 5. 


PROTECTION OF INDUSTRIAL Property [affected by world war] Berne, 
June 30, 1920. 
Ratification: 
Portugal. Mar. 7, 1922. E.G., Mar. 29, 1922, p. 312; Ga. de Madrid, 
Apr. 5, 1922, p. 55; Monit., Apr. 15, 1922, p. 3062. 
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RADIOTELEGRAPH CONVENTION. London, July 5, 1912. Final Protocol. 
Service Regulations. 
Adhesion: 
Latvia. Monit., Feb. 24, 1922, p. 1665. 
REFRIGERATION, INTERNATIONAL INSTITUTE OF. Paris, June 21, 1920. 
Promulgation: 
Belgium. May 27, 1921. Monit., Mar. 29, 1922, p. 2642. 
France. Apr. 24,1922. J.0O., May 2, 1922, p. 4542. 
Ratification: 
Denmark. Mar. 1, 1922. 
Netherlands. Mar. 1, 1922. 
Portugal. Mar. 1,1922. J.0O., Mar. 8, 1922, p. 2670; Monit., Apr. 21, 
1922, p. 3188. 
SANITARY CONVENTION. Paris, Jan. 17, 1912. 
Adhesion: 
Austria. Dec. 17, 1921. E.G., Mar. 1, 1922, p. 278; Monit., Mar. 9, 
1922, p. 2058; Ga. de Madrid, Mar. 3, 1922, p. 950. 
SERVICE DES RECOUVREMENTS. Madrid, Nov. 30, 1920. 
Adhesion: 
Albania. E.G., Mar. 8, 1922, p. 286; Ga. de. Madrid, Mar. 29, 1922, p. 
1292. 
Promulgation: 
Italy. Dec. 30,1921. G. U., Jan. 3, 1922, p. 5. 
SLAVE TRADE, ETC. Brussels, July 2, 1890. Revision, Saint Germain-en- 
Laye, Sept. 10, 1919. 
Ratification: 
Japan. Apr. 6,1922. J.0O., Apr. 9, 1922, p. 3846. 


SUBMARINES AND Poison Gas. Washington, Feb. 6, 1922. 
Ratification: 
United States. Mar. 29, 1922. Cong. Rec., Mar. 29, 1922, p. 5164. 


UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Promulgation: 
Italy. Apr. 6, 1922. J. L. O. B., May 3, 1922, p. 305; G. U., Apr. 18, 
1922, p. 895. 
Ratification: 
Bulgaria. Nov. 22,1921. J. L.O.B., Mar. 15, 1922, p. 170. 
Italy. Mar. 31,1922. J.L.O.B., Apr. 12, 1922, p. 236. 
UNIVERSAL PostaL Union. Revision, Madrid, Nov. 30, 1920. 
Adhesion: 
Albania (effective Mar. 1, 1922). E. G., Mar. 8, 1922, p. 286; Ga. de 
Madrid, Mar. 29, 1922, p. 1292. 
Promulgation: 
Italy. Dec. 30,1921. G. U., Jan. 3, 1922, p. 5. 
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White Stave Trape. Paris, May 18, 1904. 
Adhesion: 
Monaco (principality) Mar. 21, 1922. Monit., Apr. 12, 1922, p. 2951. 
Poland. Mar. 22, 1922. E.G., Apr. 19, 1922, p. 327. 


SLAVE TRADE. Paris, May 4, 1910. 
Adhesion: 

France {and her colonies] Jan. 1, 1922. 

Morocco (protectorate) Jan. 1, 1922. 

Tunis (protectorate) Jan. 1, 1922. Monit., Apr. 14,1922, p. 3031. 

British colonies: Bahama Islands, Ceylon, Cyprus, Kenya Colony and 
Protectorate, Fiji, Gibraltar, Hong Kong, Jamaica, Malta, Nyasaland 
Protectorate, Rhodesia (Southern), Straits Settlements, Trinidad. 
Monit., Feb. 24, 1922, p. 1665; Ga. de Madrid, Mar. 18, 1922, p. 1166. 

Curacao and Surinam. Ga. de Madrid, Mar. 18, 1922, p. 1166. 


M. Auice MATTHEWS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 
GREAT BRITAIN! 


Air Navigation. Colonies and Protectorates Order in Council, February 
6, 1922. (S. R. & O. 1922, No. 121.) 3d. 

Arbitral tribunals. Tribunaux arbitraux mixtes, institués par les Traités 
de Paix. Recueil des Décisionsdes. Nos. 9-10. December, 1921-—January, 
1922. Foreign Office. 7s. 3d. 

Copyright. Order in Council regulating relations with Bulgaria, Feb- 
uary 6, 1922. (S.R.& 0.1922, No. 122.) 2d. 

Egypt, Affairs in. Correspondence respecting. (Cmd. 1592.) 7d. 

German Reparation (Recovery). Orders made by the Board of Trade 
under Act of 1921. No. 1 (S. R. & O. 1922, No. 139); No. 2 (S. R. & O. 
1922, No. 140.) 2d each. 

Merchant shipping. Order in Council as to exemption of Belgian ships 
from provisions of the Act of 1894 as to life-saving appliances, February 6, 
1922. (S.R.& 0.1922, No.131.) 2d. 

Peru. Finance, industry, and trade to October 31, 1921; with a report on 
the commercial aspects of southern Peru. Dept. of Overseas Trade. 1s. 43d. 

Russian States. A description of the various political units existing on 
Russian territory (with 2 maps). Foreign Office. 103d. 

Uruguay. Economie and financial conditions in, November, 1921. 
Dept. of Overseas Trade. 1s. 14d. 


UNITED STATES.” 


Aeronautics Bureau. Report to accompany S. 3076 to create Bureau of 
Aeronautics, to encourage and regulate operation of civil aircraft in inter- 
state and foreign commerce. January 25, 1922. 31 p. (S. rp. 460.) Com- 
merce Committee. 

Alien Property Custodian. Report to accompany S. 2745 to amend Trad- 
ing with Enemy Act relating to return of money or other property conveyed 
or paid to Alien Property Custodian or seized by him. February 3, 1922. 
3 p. (S. rp. 485.) Judiciary Committee. 


1 Parliamentary and official publications of Great Britain may be obtained for the amount 
noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, 
Kingsway, London, W. C. 2. 

2 Where prices are given, the document may be obtained for the amount noted from the 
Superintendent of Documents, Government Printing Office, Washington, D.C. 
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Arms and munitions of war. Joint resolution to prohibit exportation of, 
to certain countries in which domestic violence exists. Approved January 
31, 1922. 1p. (Pub. Res. 37.) 5e. 

Austria. Report to accompany S8. J. Res. 160 authorizing extension of 
time for payment of debt incurred by Austria for purchase of flour from Grain 
Corporation. March 24, 1922. 3 p. (H. rp. 830.) Ways and Means 
Committee. 

———. (S.rp.561.) March9,1922. 4p. Finance Committee. 

Brazil. Report to accompany S. J. Res. 173 authorizing President to ap- 
point commission to represent United States at centennial celebration of 
independence of Brazil, to be held at Rie de Janeiro in September, 1922. 
February 23, 1922. 2p. (S. rp. 531.) Foreign Relations Committee. 

China. Lansing-Ishii agreement. President’s message transmitting 
information as to present status. March 7, 1922. 3 p. (S. doc. 150.) 
State Dept. 

——. Proclamation prohibiting exportation of arms or munitions of 
war to. March 4, 1922. (No. 1621.) State Dept. 

—. Report in relation to four claims by Government of China against 
United States for damages caused by negligent or unlawful acts of persons 
connected with military or naval service of United States. March 9, 1922. 
4p. (H. doc. 204.) State Dept. 

—. Three Anglo-Japanese treaties: Agreement relative to China and 
Korea, January 30, 1902; agreement respecting integrity of China, August 
12, 1905; agreement respecting integrity of China, July 13, 1911. 1922. 
7p. (S. doe. 163.) Senate. 

Commercial travelers. Report to accompany 8S. 2716 to give effect to 
certain provisions of conventions with foreign governments for facilitating 
work of traveling salesmen. February 23, 1922. 3 p. (8S. rp. 530.) 
Foreign Relations Commtttee. 

Conference on Limitation of Armament. Treaties and resolutions ap- 
proved and adopted by. 1922. 44p. (S. doc. 124.) Senate. 

———. President’s address to Senate, letter of Secretary of State sub- 
mitting treaties to President, invitations to conference, proceedings of plen- 
ary sessions of conference, minutes of committee on limitation of armament, 
minutes of committee on Pacific and Far Eastern questions, report of 
American delegation, including treaties and resolutions, with index. 1922. 
935 p. (S. doc. 126.) Senate. 

—. Address of President of United States at concluding session of 
Conference, February 6, 1922. 6p. White House. 

—. Address of President submitting treaties and resolutions, to- 
gether with report of American delegation. February 10, 1922. 132 p. 
(8S. doe. 125.) Senate. 
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Conference on Limitation of Armament. First plenary session, November 
12, 1921. 55 p. (English and French.) Paper, 15c. State Dept. 

———. Second plenary session, November 15, 1921. 23 p. (English 
and French.) Paper, 10c. State Dept. 

Third plenary session, November 21, 1921. 35 p. (English 
and French.) Paper, 15c. State Dept. 

Note: There were seven plenary sessions in all, held on Nov. 12, 

15, 21, Dee. 10, 1921, and Feb. 1, 4, and 6, 1922, respectively. It was 
originally intended to publish the proceedings of each session in the 
same form as used for the first three, but the plan was changed, and 
the last four will not be so published. The proceedings of all seven 
sessions, in English, are in Senate Document No. 126, 67th Congress, 
2d session [above noted] and will be in the full proceedings which will 
be issued later—Monthly Catalogue U. 8. Public Documents, Feb. 
1922, p. 475. 

—. Report of American delegation of proceedings of Conference, 
February 9, 1922. 132 p. State Dept. 

Foreign service of United States. Report to accompany H. R. 10213 rela- 
tive to foreign intercourse of United States. February 22, 1922. 5 p. 
(H. rp. 646, pt. 1); minority report, February 9, 1922. 4p. (H. rp. 646, 
pt. 2.) Foreign Affairs Committee. 

Haiti. Inquiry into occupation and administration of Haiti and Santo 
Domingo. Hearings, 1922. pt. 3. 813-1197 p. Select Committee. 

—. Message of President transmitting copy of commission of Gen. 
Russell, high commissioner to Haiti, pursuant to provisions of treaty between 
United States and Haiti, September 16, 1915. February 23, 1922. 2 p. 
(S. doc. 143.) State Dept. 

Protocol between United States and, establishing Claims Com- 
1922. 9p. (S. doc. 135.) Senate. 


mission, signed October 3, 1919. 

———. Treaty between United States and, finances, economic develop- 
ment, and tranquility of Haiti, signed September 16, 1915. 10 p. (5. 
doc. 136.) Senate. 

Immigration. Conditions among migrants in Europe, operation of three 
percentum immigration act, monthly quota tables, ete. Hearings, Decem- 
ber 13, 1921—-February 13, 1922. 504 p. Immigration and Naturalization 
Committee. (Serial 1—B). 


Report to accompany H. J. Res. 268 extending operation of 
(H. rp. 710.) 


Immigration Act of May 19,1921. February 17,1922. 11p. 
Immigration and Naturalization Committee. 

Inter-American High Commission. Meeting of Central Executive Coun- 
cil, Washington, D.C. February 2,1922. 8p. Treasury Dept. (Samein 


Spanish. ) 
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Inter-American High Commission. Meeting of United States Section, 
Washington, D. C., January 23, 1922. 10 p. Treasury Dept. (Same in 
Spanish.) 

Liberia. Hearings on H. J. Res. 270 to establish credit with United States 
for Government of Liberia. March 22 and 24, 1922. 141 p. Ways and 
Means Committee. 

Migratory Bird Treaty. Proclamation further amending regulations of 
July 31, 1918. March 8, 1922. (No. 1622.) State Dept. 

Opium. Report to accompany H. R. 2193 to amend act to prohibit im- 
portation and use of opium for other than medicinal purposes. March 27, 
1922. 20p. (H. rp. 852.) Ways and Means Committee. 

Pacific Islands Treaty. Response to resolution asking for information 
relating to Four-Power Treaty and supplementary agreement. February 
20,1922. 1p. (8S. doc. 130.) State Dept. 

——. Letter to H. C. Lodge with reference to notes delivered by 
Government to Minister for Foreign Affairs of Netherlands and to Portu- 
guese Government relative to respecting their rights in relation to their 
insular possessions in region of Pacific Ocean. 1922. 3p. (S. doc. 128.) 
State Dept. 

Passports. Executive order amending order of August 8, 1921 concerning 
travel between United States and neighboring countries. February 1, 1922. 
(No. 3629.) State Dept. 

Russia. Act to authorize President to transfer medical supplies for relief 
of distressed and famine stricken people of Russia. Approved January 20, 
1922. 1p. (Public 129.) 5c. 

St. Lawrence waterway. Report concerning improvement of river be- 
tween Montreal and Lake Ontario for navigation and power. 1922. 184 p. 
2pl.8 maps. (S. doe. 114.) Paper, International Joint Commission. 

Shantung, Treaty between China and Japan for settlement of outstanding 
differences relating to, with agreement supplementary thereto, concluded at 
Washington, February 4, 1922. 14p. (S. doc. 166.) Senate. 

Shipping. Report on history of shipping discriminations and on various 
forms of government aid to shipping. 1922. 44 p. Shipping Board. 

GeorGE A. FINcH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


AWARD IN THE MATTER OF THE ‘‘ FRENCH CLAIMS AGAINST PERU” 
By THE ARBITRAL TRIBUNAL AT THE HaaGvue! 


Award rendered October 11, 1921 


Considering that by a compromis signed at Lima on February 2, 1914,? 
the Government of the French Republic and the Government of Peru have 
agreed to submit to an arbitral court constituted according to the summary 
procedure provided for in Chapter IV of The Hague Convention of October 
18, 1907, for the Pacific Settlement of International Disputes, various claims 
of French citizens against Peru; 

Considering that in execution of this compromis the following have been 


appointed arbitrators, 

By the Government of the French Republic: 

M. Louis Sarrut, First President of the Court of Cassation at Paris; 

By the Government of Peru: 

M. Federico Elguera, formerly Minister Plenipotentiary and Mayor 
of Lima; 

Considering that these arbitrators have agreed to choose as umpire M. 
Frédéric Ostertag, President of the Swiss Federal Court; 

Considering that the two governments have respectively appointed as 
agents and counsel, 

The Government of the French Republic: M. Jules Basdevant, Professor 

in the Faculty of Law at Paris; 

The Government of Peru: M. Luis Varela Orbegoso, chargé d’affaires of 
Peru at Brussels, agent, and M. Maurice Sand, advocate at the Court 
of Appeals at Brussels, counsel; 

Considering that by agreements made between France and Peru on Sep- 
tember 9, 1914, October 10, 1919, and June 28, 1920, the periods of delay 
respectively provided for by the said compromis for the deposit of the cases 
and counter-cases have been successively prolonged; 

Considering that under date of January 31, 1920, the agent of the Govern- 
ment of the French Republic has regularly deposited in the International 


1 Translated from the official French text published by the Bureau International de la 


Cour Permanente d’ Arbitrage. 
2 Printed in the SUPPLEMENT to this JouRNAL, Vol. 8 (1914), p. 240. 
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Bureau of the Permanent Court of Arbitration the cases relative to the 
aforementioned claims; 

Considering that under date of January 26, 1921, the agent of the Govern- 
ment of Peru has regularly deposited in the International Bureau of the 
Permanent Court of Arbitration the counter-cases and documents relative 
to the aforementioned claims; 

Considering that in conformity with the said compromis the parties have 
submitted to the Court motions provided with reasons; 

Considering that the Court, constituted as stated above, has met at The 
Hague in the Palace of the Permanent Court of Arbitration on October 3, 
1921; 

The Arbitral Court, 

With regard to Dreyfus Brothers and Company; 

Whereas, by contract under date of August 17, 1869, the State of Peru 
sold to Dreyfus Brothers and Company 2 million tons of guano, the profit 
of Dreyfus Brothers and Company to result from the resale, for which a 
monopoly was granted to them in the markets of Europe and its colonies; 

Whereas, Dreyfus Brothers and Company have bound themselves ex- 
pressly to advance the sums necessary for the purposes of a loan; 

Whereas, on the occasion of this contract and others that modified it, 
numerous disputes were brought before the Peruvian courts; 

Whereas, on April 4, 1879, war broke out between Peru and Chile; whereas, 
at the end of the month of December, 1879, when the legal government 
had disappeared, Nicolas de Piérola seized the power and was proclaimed 
supreme chief of the republic; 

Whereas, on April 3, 1880, Dreyfus Brothers and Company wrote to 
President de Piérola ‘‘that they entrusted to him the decision of the ques- 
tions in dispute and that they accepted his decision in advance”’; whereas, 
by letter of April 13, President de Piérola “‘using his exceptional powers, 
undertook the solution,’ and consequently, rendered from April 13 to No- 
vember 18, 1880, various decisions which, passing judgment on all the points in 
dispute, fixed the balance of the credit of Dreyfus Brothers and Company on 
June 30, 1880, at the sum of 16,908,564.62 soles (sixteen million nine hundred 
eight thousand five hundred sixty-four Peruvian soles and sixty-two cen- 
tavos), or £3,214,388.11.5 Sterling (three million two hundred fourteen 
thousand three hundred eighty-eight pounds sterling eleven shillings and 
five pence), approved by the Court of Accounts and confirmed by an authen- 
tic act, received on December 1, 1880, by Me. Suarez, notary; 

Whereas, Nicolas de Piérola was proclaimed supreme chief of the Republic 
by popular assemblies and maintained by numerous plebiscitary adhesions; 
whereas, he exercised the legislative power, the executive power and, in part, 
the judicial power; whereas, on June 28, 1881, he voluntarily resigned these 
functions but was immediately invested with the presidency of the Republic 
by the National Assembly; whereas, his government was recognized espe- 
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cially by France, England, Germany and Belgium; whereas, finally, the 
High Court of Justice of England (decree of February 23, 1888), the Court 
of Appeals of Brussels (decree of July 10, 1888), the Franco-Chilean Arbitral 
Court (award called Award of Lausanne of July 5, 1901), being decrees and 
an award of which the Arbitral Court adopts the reasons, have deemed 
that this government represented and bound the nation; 

« Whereas, it is of slight importance that a Peruvian law of October 25, 
1886, declared “‘all the internal acts of the government performed by Nicolas 
de Piérola null,” since this law can not be applied to foreigners who treated 
in good faith; 

Whereas, consequently, the credit of Dreyfus Brothers and Company has 
been legally and finally fixed at the sum above stated; 

Whereas, it is in order to add to this sum: the sums entered in the state- 
ments of account (1) from July 1 to December 31, 1880, (2) from January 
1 to June 30, 1881, (3) from July 1 to December 31, 1887, (4) from January 
1 to June 30, 1889, (5) from July 1 to December 31, 1912, but, whereas, it 
is in order to deduct therefrom the sums paid by virtue of the award of the 
Franco-Chilean Arbitral Court, under date of July 5, 1901; 

Whereas, since no settlement has intervened, the French Government 
and the Peruvian Government signed on May 7, 1910, a protocol called 
Guillemin-Porras, according to which “‘ with a view to securing admission to 
the official quotation of the Paris Stock Exchange of the loan that it was 
negotiating with French financial establishments, the Peruvian Government 
consented to the levy, on the proceeds of the loan, of the sum of 25,000,000 
francs, in order to indemnify the French creditors represented by the Banque 
de Paris et des Pays-Bas (to wit, Dreyfus Brothers and Company, Financial 
and Commercial Company of the Pacific, the Widow Philon Bernal (Hautier) 
and Gilliard). With regard to the other claims which French nationals 
have made against the State of Peru, the Peruvian Government agreed to 
submit them to the judgment of an arbitral court, the duty of which it was 
to render judgment on the validity of the claims and on the possible amount 
of indemnities to be allotted’’; but, whereas, the Peruvian Congress refused 
to approve the loan and, consequently, this protocol lapsed; 

Whereas, on December 31, 1912, the following Peruvian law was promul- 
gated: “The executive power is authorized to submit, in agreement with the 
Government of the French Republic, to the Arbitral Court of The Hague, 
the claims of the French creditors represented by the Banque de Paris et des 
Pays-Bas, stating in the protocol which shall be signed to this effect that in 
no case will the Government of Peru consent to be bound to make a disburse- 
ment exceeding 25,000,000 francs in this connection; it is, likewise, author- 
ized to submit, if it deems it necessary, in agreement with the same French 
Government, to the Arbitral Court all other French claims that may be in 
suspense and that appear to be well founded”’; 

Whereas, in conformity with this law there was signed on February 2, 1914, 
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at Lima, between the Minister of Foreign Relations of Peru and the Envoy 
Extraordinary and Minister Plenipotentiary of the Republic, a new protocol, 
approved by decree of February 12; whereas, this protocol provides in the 
first paragraph: “The French and Peruvian Governments have resolved to 
submit to an arbitral court sitting at The Hague, the claims of the French 
creditors presented in 1910 by the Banque de Paris et des Pays-Bas, in order 
that this court may decide whether the said credits are well founded and, if 
they are, their amount’’; 

Whereas, by virtue of this text the preceding clauses have established the 
validity and the amount of the credit of Dreyfus Brothers and Company; 

Whereas, since this credit is liquid and payable, interest at 5 per cent is due 
from the date of the payability of each of the sums composing it, the current 
interest up to June 30, 1880, being included in the sum of 16,908,564.62 soles 
(sixteen million nine hundred eight thousand five hundred sixty-four soles 
and sixty-two centavos), or £3,214,388.11.5 Sterling (three million two hun- 
dred fourteen thousand three hundred eighty-eight pounds sterling eleven 
shillings and five pence); 

Whereas, on the other hand, it is not in order to admit the claim relative to 
the capitalization of the interest; whereas, in fact, the capitalization of the 
interest can result only from a stipulation or from circumstances of fact mak- 
ing clear the consent of the debtor to assume such an onerous obligation; 
whereas, the consent of the Government of Peru has not been given; whereas, 
moreover, if the capitalization of the interest, which would increase the debt 
considerably, had been provided for, the French Government would not have 
demanded only a sum of 25,000,000 franes, as appears from the second 
paragraph of the protocol. 

With regard to the Financial and Commercial Company of the Pacific: 

Whereas, the Government of Peru recognizes that it owes the principal sum 
of £104,000 sterling, 282,636 francs with interest at 5 per cent, but refuses in 
good law the capitalization of the interest; 

With regard to the Widow Philon Bernal (Hautier) : 

Whereas, the Government of Peru recognizes that it owes the principal sum 
of 350,000 francs and interest at 6 per cent from July 1, 1875, after deducting 
instalments received by virtue of the award of the Franco-Chilean Arbitral 
Court, but refuses in good law the capitalization of the interest; 

With regard to Gilliard: 

Whereas, the Government of Peru recognizes that it owes the principal 
sum of 5,000 franes and interest at 6 per cent from July 1, 1875, but refuses in 
good law the capitalization of the interest; 

Whereas, the second paragraph of the protocol provides as follows: ‘It 
is agreed that the two governments shall comply with the arbitral award, 
whatever it may be, and that if this award is favorable to the said French 
creditors, the Government of Peru will, within the period of delay fixed by the 
said award, pay the amount of the adverse judgment through the legation of 
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France, it being understood that in no case the French Government shall de- 
mand for them from Peru a sum exceeding 25,000,000 francs, stipulated in 
the Guillemin-Porras protocol”’; 

Whereas, according to the fourth paragraph of the protocol ‘‘the Peruvian 
and French Governments decide also to submit to the same arbitral court the 
other French claims covered by the Peruvian law of authorization of Decem- 
ber 31, 1912”; 

Whereas, the claim of Eugéne Robuchon, as well as that of Alexandre 
Coichot are not justified either in law or in fact; 

Whereas, the claim of Charles Chasselon is not disputed; 

Whereas, the claim of Duverneuil is recognized as being well founded with 
regard to its capital, but whereas, the Government of Peru disputes unjustly 
that it owes interest at 5 per cent from January 1, 1910, the debt being liquid 
and payable and the government having been ordered to pay it; 

Whereas, the arbitrary detention which Momboisse suffered has caused 
him a loss which the arbitral court estimates at the sum of 25,000 frances; 


FOR THESE REASONS 


Declares that it is not in order to render judgment on the claims of Remant 
and Ratouin which have been withdrawn; fixes the actual amount of the 
debts at the sums determined above in capital and interest; rejects the 
capitalization of the interest; decides that the sum of 25,000,000 franes shall 


be remitted to the French Government, which shall apportion it among the 
creditors of Dreyfus Brothers and Company, the Financial and Commercial 
Company of the Pacific, the Widow Philon Bernal (Hautier) and Gilliard, in 
proportion to the sums due them, and in view of the circumstances of the 
case, states that the payment shall be made in annual instalments of 5,000,- 
000 franes; rejects the claim of the heirs of Robuchon and that of the heirs 
of Coichot; decides that the Government of Peru shall pay to Chasselon the 
sum of 2,943 frances with interest at 5 per cent, beginning with the month of 
January, 1908, to Duverneuil the sum of frs. 6,411.20 with interest at 5 per 
cent from January 1, 1910, to the assigns of Momboisse the sum of frs. 25,000; 
decides that the sums due shall bear interest at 5 per cent until their com- 
plete payment; rejects all other claims and motions; 
Done at The Hague in the Palace of the Permanent Court of Arbitration, 

on October 11, 1921. 

The President: OsTeRTAG. 

The Secretary General: Micu1ets VAN VERDUYNEN. 

The Secretary: CROMMELIN. 
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REPORT CONCERNING THE LOSS OF THE DUTCH STEAMER “‘ TUBANTIA”’ 
By THE INTERNATIONAL COMMISSION OF INQuIRY AT THE Hacvue! 


Report rendered February 27, 1922 


Considering that by a convention of inquiry concluded at Berlin on March 
30, 1921, the Government of the German Reich and the Government of Her 
Majesty the Queen of The Netherlands, respectively signatories of The 
Hague Convention of October 18, 1907, for the Pacific Settlement of Inter- 
national Disputes, have agreed to submit to an international commission of 
inquiry constituted in accordance with the provisions of Chapter III of the 
said convention, the question of ascertaining what was the cause of the loss of 
the Dutch steamer Tubantia which occurred on March 16, 1916; 

Considering that according to the terms of the said convention of inquiry, 
the International Commission of Inquiry has been composed of: 

M. Hoffmann, formerly member of the Swiss Federal Council, President; 

M. Surie, Rear Admiral in Reserve of the Dutch Navy; 

M. Ravn, Naval Captain, Director of the Hydrographic Service of the 
Danish Navy; 

M. Unger, Frigate Captain of the Swedish Navy; 

M. Gayer, Corvette Captain of the German Navy; 

Considering that the two governments have respectively named as agents 

and counsel, 

The Government of the German Reich: M. Karl von Mueller, Naval Cap- 
tain in Reserve; 

The Government of Her Majesty the Queen of The Netherlands: Professor 
A. A. H. Struyecken, member of the Council of State, member of the 
Permanent Court of Arbitration, Agent, and M. Canters, Naval Captain, 
Director of the Torpedo Factory, Counsel; 

Considering that the Dutch and German cases have been regularly de- 
posited in the International Bureau of the Permanent Court of Arbitration 
on July 27 and 29, 1921, respectively; 

Considering that the Dutch and German counter-cases have been regularly 
deposited in the International Bureau of the Permanent Court of Arbitration 
on September 23 and October 14, 1921, respectively; 

Considering that the examination being closed, the International Commis- 
sion of Inquiry, constituted as stated above, has met at The Hague in the 
Palace of the Permanent Court of Arbitration on January 18, 1922; 

Considering that since the parties have presented all their explanations and 
proofs and the witnesses and experts have been heard, the President of the 
Commission has pronounced the inquiry closed; 

The International Commission of Inquiry has drawn up the following 
report: 


Translated from the official French text published by the Bureau International de la 
Cour Permanente d’ Arbitrage. 
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I 


1. On March 15, 1916, the steamer Tubantia, belonging to the incorporated 
company Koninklijke Hollandsche Lloyd, left Amsterdam with South Amer- 
ica as its destination. It had eighty passengers on board; the crew was 
composed of two hundred and eighty persons. According to the manifest 


the cargo contained no explosives. 
At 6:15 p.m. the steamer was in the open sea and steered for the light-ship 


Maas. 

The vessel was sufficiently illuminated; beside the prescribed lights of posi- 
tion two arc lamps illuminated the name “Tubantia, Amsterdam”’ on the 
planking and two other are lamps illuminated the name on the plate. 

Furthermore, the illuminated plate had been raised between the two fun- 
nels and all the lights on the bridge and those in the cabins were lit as far as 
possible. 

At 9:59 p.m. the vessel passed the light-ship Maas. The weather is indi- 
cated as follows: misty horizon, visibility from four to five marine miles, 
gentle east-north-east wind, choppy sea. The speed of the vessel maintained 
up to the moment of the explosion was from nine to ten marine miles. 

2. At 2 a.m. the captain ordered everything prepared for casting anchor 
near the Nord-Hinder. At 2:15 the sounding was made. The captain went 
to the map room in order to control the sounding. 

The fourth officer Van Leuven was on the port bridge near the telegraph, 
the first officer Vreugdenhil was at starboard occupied with giving his orders 
to the machine room. At 2:20 the fourth officer Van Leuven suddenly 
observed a streak in the water, approaching the vessel in a direct line at 
about six points. He thought that it was the wake of a torpedo and a 
moment before the explosion he cried: “Look there!’’ Immediately after- 
ward the explosion took place. 

The same observation of a white thin streak moving with great rapidity in 
the direction of the vessel was made by the lookout-man, P. Groot. He 
claims that he immediately recognized it as the wake of a torpedo, a phenom- 
enon that he says he has seen repeatedly during the practice of launching 
torpedoes. He announced to the first officer immediately after the explosion 
that the vessel had been hit by a torpedo of which he had seen the wake mov- 
ing toward the ship. 

The exclamation: “ Look there!’’, was also heard by the first officer Vreug- 
denhil and the third officer De Vos, as well as by the captain, Wijtsma, who 
was in the map room on the bridge, the doors of the room being open. 

It must be conceded to the agent of the German Government that the depo- 
sitions of the witnesses do not agree on all points, and also that in different 
cross-examinations of the same witnesses a certain amplification may be 
noted in the addition of details. But neither this experience, which is fre- 
quent, nor the general consideration that in observations of this kind ex- 
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amples of autosuggestion are easily found, can, according to the opinion of 
the Commission of Inquiry, detract from their value. The depositions of 
the witnesses are clear and positive, they do not contradict each other, and 
what some say they saw is confirmed in a manner worthy of belief by what 
others heard immediately after the catastrophe. 

3. According to the concurring depositions of the fourth mechanic Wouters 
and of Koger, who was in charge of the bunkers, the shock was terrible and 
caused the whole ship to tremble. Wouters, who was on guard in the engine 
room, had gone with Koger to the upper coal bunker at starboard in order to 
open the hatchway which was blocked by coal. He claims that he saw a 
faint light followed by a powerful detonation. A stream of water entered 
and drenched the two men, who rescued themselves through the hatchway, 
which they succeeded in opening after a great effort. 

4. The ship sank at 6:53 a.m. The place of the wreck was fixed at 51° 
48’ 40” north latitude and 2° 50’ 15” east longitude. 


II 


5. In several boats of the Tubantia there was found a certain number of 
scraps of metal which have been recognized as being parts of a torpedo. 

Boats No. 15 and 20 were picked up on March 16 by the steamer Batavier 
III and were towed to Rotterdam, where they were anchored with the Bata- 
vier III at its customary wharf at Boompjes. One or two days later they were 
towed by the Brinio II to Schiehaven. There Captain Bustraan examined 


them and found among the fragments a piece of bronze which was recognized 
as forming part of a 45 centimetre torpedo (a piece of the Schwartzkopf com- 
pressed air chamber). 

On April 1 and 12, 1916, two other boats of the Tubantia were found, No. 
23 floating near Terschelling, and No. 17 cast ashore at Callandsoog. In 
these two boats there were found among other things two scraps of copper on 
which the number 2033 was impressed. As appears from the declaration of 
the Chief of the German Admiralty of May 11, 1916, these scraps have been 
recognized as being fragments of the bronze torpedo C 45/91 No. 2033. 

The two boats No. 23 and 17 were immediately placed under guard. 

The bronze torpedo C 45/91 No. 2033 was part of the armament of the 
submarine U. B. 13. 

6. From the depositions of the officers and sailors of the Tubantia, accord- 
ing to which they saw the wake of the torpedo immediately before the ex- 
plosion, and from the fact that the fragments of torpedo No. 2033 belonging 
to the armament of the U. B. 13, were found in the boats of the Tubantzia, it 
appears that the U. B. 13 launched the torpedo which caused the explosion on 
board the T'ubantia. 

The agent of the German Government claims, on the other hand, that the 
submarine U. B. 13 was during the critical night from March 15 to March 16, 
1916, at 3:35 a.m. at 51° 52’ north latitude and 2° 23’ east longitude, that is, 
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a distance of 12 marine miles from the position which the light-ship Nord- 
Hinder had at the time, and that it launched a torpedo against a boat which 
bore no light except at the head of the mast. 

This assertion is based upon an entry in the logbook of the U. B. 13, an 
entry which, however, can be produced only in the form of a non-authentic 
copy. The route card, signed by the commander of the U. B. 13, which 
presents details agreeing with these statements, is in existence, to be sure, but 
the original of the commander’s report was destroyed with the majority of 
the documents relative to the submarine war, in part during the retreat 
from Flanders, in part during the revolution. The German Government is, 
therefore, not able to furnish authentic proof showing the contradiction of 
dates and the indication of the place with date and place of the sinking of the 
Tubantia. 

Furthermore, these contradictions would hardly be conclusive. 

According to the depositions of the officers of the T'ubantia, the explosion 
took place at 2:20 a.m. This indication is given by astronomical time. 
Captain Witjsma has deposed that when he arrived in the open sea the clocks 
were regulated according to astronomical time, as is usually done in the 
Dutch merchant fleet. The entry in the copy of the logbook is based on 
Central European time. The difference is not so considerable that it might 
not be ascribed to errors on one side or the other in observations or 
annotations. 

The difference between the indications of place is more considerable. The 
Tubantia was sunk at 51° 48’ 40” north latitude and 2° 50’ 15” east longitude. 
This calculation, made at the time of the examination of the wreck, can not 
be subject to any doubt. According to the annotations in the copy of the 
logbook, in agreement with the route card, the unilluminated vessel was 
torpedoed at 51° 52’ north latitude and 2° 23’ east longitude. 

Apart from certain difficulties inherent in a determination of location de- 
manding such great precision, the experiences of the war show that the possi- 
bility of errors in navigation is by no means excluded. 


7. According to the indications contained in the copy of the logbook of the 
U. B. 13, the latter torpedoed on March 16 a steamer of about 2000 to 3000 
tons which, save for a light on its mast, bore no light at all, and not the 
Tubantia which without contradiction was sufficiently illuminated. One 
would be inclined to explain this error by the fog which according to the wit- 
nesses was so dense that some boats could no longer perceive the lights of 
the T'ubantia, and that it was necessary to sound the bell for fear of a collision. 
But it will be objected with good reason that at the moment in question, that 
is to say, immediately before the explosion, the captain estimated the visibil- 
ity at four marine miles. Nevertheless, it is not absolutely excluded that 
perhaps the lower part of the vessel might have been hidden by one of those 
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intermittent fogs so frequent in the North Sea, so that only the light on the 
mast was visible. 

But rejecting this hypothesis and admitting that an error of the captain of 
the U. B. 13 is not impossible, the Commission can not consider this fact as 
decisive proof that the T'ubantia was not torpedoed. It must take account 
of the possibility that the Commander of the U. B. 13 may have acted in 
violation of the instructions and orders of his superiors and against the in- 
tentions and decisions of the German Government. 

It is true that the indications of the logbook are confirmed to a certain 
degree by the depositions of the witness Dehmel. He believes that he re- 
members that in the critical night a vessel of medium size and entirely with- 
out lights was torpedoed, and he denies in this connection that at this time, 
or in general as long as he was a sailor on board the U. B. 13, a large vessel 
sufficiently lighted was torpedoed. But the manner in which this witness 
has attempted to offer his testimony in favor of a foreign government, is not 
likely to inspire the necessary confidence. Moreover, he has served a term 
in prison. 

IV 

8. According to the brief of the German Government, the torpedo C 45/91 
No. 2033 had already been launched by the submarine 13 (Commander, the 
Naval Lieutenant Neumann) on March 6, 1916, at 4:43 P.M., against an 
English destroyer about three miles north-east of the light-ship Nord- 
Hinder; the shot missed its mark. The brief is based upon an annotation in 
the logbook and upon the extract of the list of torpedoes employed. The 
Naval Lieutenant Neumann who commanded the U. B. 13 on March 6, 
1916, has confirmed this annotation and has declared that he would consider 
an error or a change of number on the torpedo as almost impossible. Since 
there is no indication that the torpedo No. 2033 was recovered, the agent of 
the German Government concludes that the Tubantia could have been hit by 
this same torpedo on March 16, 1916, if as the result of a mechanical fault the 
torpedo launched on March 6 did not sink but continued to float and was 
struck in this state by the Tubantia. The agent of the Dutch Government 
replies that a torpedo launched on March 6, at 4:43 P.m., three miles north- 
east of the light-ship Nord-Hinder could not have been found on March 16 
between midnight and 4 a.m. in the neighborhood where the Tubantia 
foundered, but that it would have reached by that time a distance of at least 
19 marine miles from the point of the disaster. This assertion is based upon 
the reports of the expert of the Dutch Government, Dr. van der Stok, Direc- 
tor of the Royal Netherlands Institute of Meteorology. His report and the 
declarations that he has made before the Commission are based on the fact, 
established by numerous observations and measurements, to the effect that 
on the Dutch coast there is a progressive movement of the surface water in 
the direction of north and north-east. While taking account of the effect of 
periodical tidal currents, he estimates that as a result of this progressive 
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movement a torpedo launched near the light-ship Nord-Hinder and remaining 
afloat would have been borne in a northerly direction to a great distance from 
the place of the wreck. 

The expert of the German Government, Professor Dr. Mecking, has 
claimed that in spite of the existence of the progressive movement of the 
water, experiments have shown that floating bodies have moved in a direction 
against the progressive current. He has denied that the calculations of Dr. 
van der Stok are conclusive in the present case, because the method applied 
by him does not show the accuracy of the methods of modern oceanographic 
science. According to him, these observations would have had to be much 
more numerous and they would have had to be made at the precise depth 
where the torpedo floated. 

Professor Mecking is of the opinion that account would have to be taken 
not only of the influence of the current upon the floating body, but above 
all of the influence of the wind; this latter influence, he says, would be 
considerable. 

The Commission has been unable to arrive at the conviction that calcula- 
tions of this nature could be conclusive and could furnish proof for an object 
of concrete observation, and it believes that in spite of the most minute ob- 
servations of currents and winds it will not be possible to find a torpedo which 
has been launched and has remained afloat for ten days at the point where it 
ought to be according to the calculations. 

The Commission can not, consequently, decide that it is impossible that a 
floating torpedo struck the Tubantia at the point where this vessel sank. 

9. The assertion whereby the T'ubantia was struck by a floating torpedo is 
combatted by the agent of the Dutch Government; he affirms that, in view 
of the size and form of the hole, the T'ubantia was not struck at the water line 
but two or three meters below it. According to the report of the diver, the 
hole extends in its entire breadth as far as the planking of the surface which 
was torn away for several feet. The maximum size of the hole is 12 meters. 
The hole terminates in an angle at the foot of the ‘‘T’’ of the word Amster- 
dam. The bridge, the base and the interior bulkhead of the lower lateral 
bunker B were torn away to a great extent. In the ceiling of the upper 
lateral bunker C, and consequently, in the upper bridge there was a large 
hole. 

The expert of the German Government Techel, doctor of engineering hon. 
causa, in oral explanations, has observed that it follows from experiences in 
the German Navy that when a torpedo moving at a normal depth explodes, 
the damage ceases near the water line. It has been possible to determine 
this damage in the case of a torpedo which burst about a meter under the 
water line. It follows that a torpedo floating at a slight depth can have only 
comparatively insignificant effects upward. The expert believes that the 
explosion took place about a meter under the water line. According to him 
this version is corroborated by the fact that fragments of bronze were found 
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in four boats and that, consequently, still other fragments, that is a com- 
paratively large number, struck above the water line. 

The Commission does not deem it possible to fix the point where the ex- 
plosion of the torpedo took place by judging only by the size and form of the 
hole. Nevertheless, in view of the size of the hole and the importance of the 
damage within the ship, it seems to the Commission more likely that the 
explosion of the torpedo took place several meters below the water line. 

10. The thesis developed by the agent of the German Government ac- 
cording to which the T'ubantia was struck by a floating torpedo, a thesis 
based on the indication of No. 2033 in the list of torpedoes that had been 
launched, is disputed by the agent of the Dutch Government, who opposes 
it with the possibility of an error. In truth, it must be admitted that such 
an error could easily be made, given the fact that this number had to be 
transcribed several times. The supposition that the error would have been 
found during the inspection of the torpedoes at Kiel and that then a claim 
would have been made upon the commander of the U. B. 13 is hardly compat- 
ible with the difficulties and exigencies of the war. It may be readily under- 
stood that errors could creep into the registers of torpedoes that had been 
launched. 

However this may be, the fact that the same torpedo number is found in 
the list of torpedoes launched and on the torpedo fragments found in the 
boats of the Tubantia is not of sufficient importance to invalidate the deposi- 
tions made by the officers and sailors of the said vessel. 


V 


11. In the last place, the Commission has had to consider the possibility of 
the torpedoing of the Tubantia by a vessel belonging to a power hostile to 
Germany. 

Several witnesses relate that some hours after the catastrophe of the 
Tubantia the occupants of the life boats perceived a group of lights in the 
direction opposite that of the light-ship Nord-Hinder. Since the submarines 
belonging to the flotilla stationed at Zeebrugge had no search-lights on board, 
the presence of a non-German vessel of war must be concluded. 

However, this fact can in no way justify the suspicion that some would 
wish to deduce therefrom. It is not at all surprising that after the explosion 
a non-German vessel of war should have approached the place of the disaster 
and should have desired to throw its search-lights about in the vicinity. 

Moreover, there is not the least proof for admitting that a vessel of a power 
hostile to Germany torpedoed the Tubantia and that, subsequently, frag- 
ments of the German torpedo No. 2033, recovered by the enemy vessel, were 
surreptitiously placed in the boats. It is evident that such a procedure, as 
complicated as it is perfidious and destined to prejudice Germany in the eyes 
of the neutral countries and to provoke anti-German feelings there, could 
never be presumed. In default of all proof this hypothesis must be discarded. 
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12. After weighing all the proofs, the Commission has reached the convic- 
tion that the Tubantia was sunk on March 16, 1916, by the explosion of a 
torpedo launched by a German submarine. The question of determining 
whether the torpedoing took place knowingly or as the result of an error of 
the commander of the submarine must remain in suspense. It has not been 
possible to determine that the loss of the Tubantia was caused by striking a 
torpedo that had remained afloat. Although it can not be denied that a 
certain number of indications militate in favor of the latter possibility, the 
Commission, after examining them conscientiously and comparing them 
with the other proofs, can not recognize that these indications are conclusive 
and have the force of proof. 

No indication permitting the assumption of any other cause for the loss of 
the Tubantia could be produced. 

Done at The Hague, in the Palace of the Permanent Court of Arbitration 
on January 27, 1922. 


HorrMann, President. 
SURIE. 
The Commissioners Ravn. 
UNGER. 
GAYER. 
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Introduction a l’ Etude du Droit Pénal International. By H. Donnedieu de 
Vabres. Paris: Librairie de la Société du Recueil Sirey. 1922. pp. 482. 


This book is the latest contribution to the increasing literature dealing 
with what the author calls the new science of international criminal law. 
It is a work of high scientifie value and contains evidence of painstaking 
research and of historical erudition. At the outset he emphasizes the 
“frightful progress of international criminality”’ resulting from the devel- 
opment of facilities for communication and the invention of new instru- 
mentalities for the commission of international crimes. The time has there- 
fore arrived when the world must establish an organized, internationalized 
system of repression to prevent the further spread of this rapidly increasing 
criminality. The existing system under which the criminal law is regarded, 
in the main, as strictly national and territorial and in accordance with which 
each state punishes criminal acts (with a few exceptions) committed only 
within its own territories is totally inadequate to meet the situation today. 
The list of ‘“‘extra-territorial’’ crimes should be enlarged and a system of 
international repression should be organized. M. Donnedieu, however, 
does not enter in details as to this. His work is mainly historical. He 
reviews the doctrines of the jurists, the legislation of states and the juris- 
prudence of the courts, principally of Rome, Greece, France, Germany, the 
Netherlands and Italy, from early times to the present, in regard to the 
competence of the courts concerning crimes committed abroad by the state’s 
own nationals and by foreigners either against its nationals or against the 
security of the state itself. 

The birth of modern international criminal law, he tells us, dates from the 
conclusion of an extradition treaty in the year 1376 between the King of 
France and the Count of Savoy, which he seems to regard as the first of the 
kind of which there is any record. (Professor J. B. Moore, however, refers 
to an English-Scotch extradition treaty in the twelfth century.) Grotius, 
who advocated the extradition of offenders against the common law includ- 
ing even the state’s own nationals, and who recognized the right of asylum 
only for those who were the victims of an “‘ undeserved hatred,” he considers 
to have been ‘‘the most illustrious representative, after Covarruvias, of the 
principle of universal repression,’’ although the earlier doctrines of Bartolus 
exerted great influence on the conceptions of later centuries. Throughout 
history there have been, he says, two opposing and contradictory ideas con- 
cerning the extra-territorial competence of the courts and as to the whole 
problem of international criminal repression. The first was the imperialistic 
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the French jurisprudence of the seventeenth century. It was based on the 
doctrine of the “interest of the state”’ which alone determined the com- 
petence of the courts and the duty of extradition. The second was the 
cosmopolitan or universalist doctrine of the Greeks, which was also the 
doctrine of Grotius and his school, based on the idea of community of rights 
and obligations and which made the ‘“‘duty of the state” the test of the 
competence of the courts. It reflected the notion of the universal repercus- 
sion of crime and the legal obligation of states to extradite criminals taking 
refuge in their territories. It could be summed up in the “universality of 
the right to punish.” 

The conviction which one has after reading M. Donnedieu’s treatise is that 
there is little or no international criminal law in the real sense of the term. 
There is some legislation and some rules regarding the competence of courts 
in respect to certain extra-territorial crimes, but aside from a few acts, such 
as piracy, the slave trade, the white slave traffic, the circulation of obscene 
publications, etc., there is no international criminal legislation, nor is there 
as yet any international judicial or police machinery of repression. The 
recommendation of the recent Peace Conference Commission on Responsi- 
bility of the Authors of the War that penal sanctions should be provided for 
outrages against the elementary principles of international law, and of the 
Advisory Committee of Jurists which drafted the statute of the Permanent 
Court that a high court of criminal justice be established to try crimes 
against international law, indicate a growing sentiment in favor at least 
of the creation of an international criminal jurisdiction. The Permanent 
Court, as finally established, however, was given no such jurisdiction. The 
so-called international criminal law, therefore, remains, as M. Donnedieu 
admits in his definition, un droit interne, it is merely ‘‘the science which 
determines the competence of the criminal courts of one state vis a vis the 
courts of foreign states, the application of its criminal laws in respect to the 
places and persons which they regulate, and the authority, within its ter- 
ritory, of foreign repressive judgments (p. 6). It is, in short, mainly a 
matter of conflict of laws as between different states. He does not go to the 
length of saying as much, though it may be inferred from his criticism of the 
existing state of the law, that he would agree with M. Travers in his more 
constructive recent work (Le Droit Pénal International), who proposes, in 
effect, to transfer a large part of the criminal law to the domain of interna- 
tional law, and instead of leaving its enforcement to the sporadic and isolated 
action of states acting separately, to entrust its execution to an international 
organization and machinery. Thus the criminal law would in part, be made 
international, if not supernational, and its execution would cease to be 4 
matter of local or national interest but would become the concern of the 
whole body of states or of groups of states. There is nothing to indicate, 
however, that a reform so radical is likely to find many advocates, at least in 
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International Law chiefly as interpreted and applied by the United States. By 
Charles Cheney Hyde. 2 vols. Boston: Little, Brown, and Company. 
1922. pp. lix, 832; xxvii, 925. $25.00. 


This work is first and foremost a law book, not a philosophical treatise, or 
an essay upon international ethics, or a Tendenzschrift of any sort. It was 
intended to be what it is: a systematic text from the positive point of view, 
wherein one trained in legal ways of reasoning and expression might find a 
statement as to what the law is. As such its first appeal ought to be to 
lawyers, whose interest in the subject is primarily professional. Among the 
mass of general texts on international law there is none quite like this, 
either in content or in method. The title indicates this difference. To 
consider international law chiefly as interpreted and applied by the United 
States is to provide a basis by which the author is enabled to set forth what 
one not inconsiderable person in international law has authoritatively 
considered and set forth as its conception of international rights and duties. 
Not that there is a special international law for the United States (that would 
be a body of privileges), or, as Mr. Alvarez would have, even for America. 
The volumes “‘express an attempt primarily to portray what the United 
States, through the agencies of its executive, legislative and judicial depart- 
ments, has deemed to be the law of nations.”’ 

Moore’s Digest, of course, in a way opened the path. Mr. Hyde frankly 
acknowledges his obligation to that great work. But he has not merely 
prepared a text from the Digest, although that alone might have been well 
worth doing. This work is neither a distillate nor a supersession of Moore’s 
Digest. If there is an adjudicated case, or printed diplomatic document, or 
any piece of source material throwing light upon the attitude of the United 
States in reference to any question of international law and omitted by Mr. 
Hyde, the reviewer confesses his inability to detect the cmission. The 
citations are not restricted to American documents; foreign texts and ma- 
terials are referred to in sufficient abundance to direct the student farther. 
It is fair to say, therefore, that here is a legal text, not based upon subjective 
prepossessions, but one prepared with careful and judicial objectivity in 
order to show what the United States has officially set forth as its conception 
of international law. Such a plan may seem strange to many continental 
jurists, but what obligations all those interested in international law would 
lie under if the same sort of treatise could be done for inte-national law 
chiefly as interpreted and applied by Great Britain, and another for 
France, and another, say, for Japan, and so on, with an ultimate synthesis 
upon the basis of universality? But no other country has as yet put 
forth a work comparable with Moore’s Digest to prepare the vay for such 
an undertaking. 

Noting, then, this determination on the part of the author to be objective 
in spirit as well as positive in method, we may well expect the result to be 
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authoritative. Such indeed it ought to be. That the author has views of 
his own and is not blinded by authority is evident. He does not, however, 
intrude his opinions upon the text, but relegates them to the footnotes, 
which are full and illuminating. As illustrations one may recommend a 
reading of Mr. Hyde’s opinion of the position taken by the United States 
Government in the matter of the A ppam (II, 738-9, note), and the delicious 
reference to President Wilson’s adjuration to mental neutrality as affecting 
international duties (II, 765). 

It was quite in harmony with the author’s plan and point of view to omit 
the usual preliminary excursus upon the history of international law. He 
strikes at once into the subject of legal rights and duties, and these are the 
product of that international society, made up of ‘enlightened states” 
which, ‘‘ notwithstanding grave and occasional lanses have generally molded 
their practice,’’ have felt themselves bound to observe, and therefore com- 
monly do observe, with a sense of legal obligation certain principles and rules 
of conduct. 

In so far as one may speak of an underlying philosophy in Mr. Hyde’s 
work, it would seem to be that by the perfection of international society by 
the choice of enlightened states in their mutual dealings, there is perpetuated 
a progressive international law, not fixed and static, but elastic, so as to 
meet the needs of such a society: ‘‘It must be borne in mind that what the 
consensus of opinion of enlightened states deems to be essential to the wel- 
fare of the international society is ever subject to change, and that the 
evolution of thought in this regard remains as constant as at any time since 
the United States came into being. Above all, it must be apparent that 
whenever the interests of that society are acknowledged to be at variance 
with the conduct of the individual State, there is established the ground for a 
fresh rule of restraint against which the old and familiar precedents may 
cease to be availing” (I, 3). This is a doctrine of progress without any 
necessary nec-Hegelian connotations, although the idea of progress as 
resulting from the interrelations of enlightened states approaches Kohler’s 
conception of Kulturrecht. 

It would seem that a concept of international justice, while pragmatic in 
character, is none the less essential to the general scheme; thus: ‘‘ the main- 
tenance of justice is of greater concern to the international society than the 
continued independence of any member thereof; and justice among nations 
is obstructedand held in contempt whenever a State, which loses its capacity 
to perform its common duties towards the outside world, is long permitted 
to continue its existence without external restraint. This principle is 
believed to be relentless in its operation” (I, 23). This is a restatement in 
more moderna terminology of Lorimer’s classical doctrine of the Reciprocating 
Will. Naturally from such a point of view the old absolute rights of states 
fall into the background, and emphasis is shifted to the organized society of 
enlightened states. Its effect is noticeable in the discussion of intervention 
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(I, 116-132). And yet the state, essentially as at present constituted, is 
the fundamental postulate and primordial unit of international law. 

Centering the general scheme about international persons of normal 
status (states), the author proceeds to consider their normal rights and duties, 
those of political independence (recognition, continued existence, self- 
defense, and intervention), the general rights of property and control, 
jurisdiction, and nationality. To substitute the phrase “rights of property 
and control” for ‘“‘rights of sovereignty”? may be objected to by some: it 
certainly is not an exact equivalent for the latter phrase, and under it one 
looks in vain for a discussion of some of those territorial interests which are 
less than sovereign, e. g., leaseholds, a juristic anomaly perhaps, but none 
the less important on that account. Can there be military occupancy of 
leased areas in derogation of the rights of the lessor? Some, again, may 
question the author’s terminology in describing the United States as a 
‘lessee in perpetuity”’ of the Canal Zone (I, 344). Under the general title 
of Rights and Duties of Jurisdiction, Mr. Hyde has included a careful 
analysis and survey of the subject of international claims, a subject essen- 
tially juristic and affording abundant illustrations of “‘justiciable contro- 
versies.’”’ No chapter shows more discriminating treatment or is likely to 
have greater professional usefulness than this. 

Lack of space prevents consideration of many matters which tempt the 
reviewer. Servitudes, the most-favored-nation clause, the arming of mer- 
chantmen, the ‘“‘blockade” of Germany,—the treatment of each of these 


subjects will provoke discussion. The volumes are a distinct contribution 
to the literature of international law, worthy to be classed, or rather used, 
with Westlake and Oppenheim, for each work has its peculiar merits. A 
monument of patient and scholarly research, it is likely to be enduring. All 
American students must have recourse to it, and others will not be apt to 
neglect it. 


Jesse S. REEVES. 
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Documents allemands relatifs a l’Origine de la Guerre. Collection compléte 
des documents officiels rassemblés avec quelques compléments par Karl 
Kautsky et publiés, 4 la demande du ministére allemand des affaires étran- 
géres, aprés révision en commun avec Karl Kautsky, par le comte Max 
Montgelas et le professeur Walter Schiicking. Translated into French 
by Camille Jordan, minister plenipotentiary. Paris: Alfred Costes, 1922. 


Volume I: From the assassination of Serajevo to the arrival of the 
Serbian reply. pp. xxxiv, 339. 

Volume II: From the arrival of the Serbian reply to the news of the 
Russian general mobilization. pp. xili, 243. 

Volume III: From the news of the Russian general mobilization to the 
declaration of war against France. pp. xviii, 217. 

Volume IV: From the declaration of war against France to the Austro- 
Hungarian declaration of war against Russia (with annexes). pp. 
xvi, 256. 


This work is a translation of the so-called Kautsky documents, originally 
published in German (4 volumes) at Charlottenburg in 1919 and bearing 
the German title Die deutschen Dokumente zum Kriegsausbruch. The in- 
trinsic historical importance of this complete collection of German docu- 
ments relating to the outbreak of the war, which consists of official letters, 
despatches and reports passing mostly between German diplomats and high 
government officials during the critical days that preceded the war and which 
forms the fullest available set of records for this period, makes a French 
translation very welcome. 

The formidable task of translating the voluminous work has been per- 
formed with care and accuracy by M. Camille Jordan, who has the title of 
minister plenipotentiary in the Ministry of Foreign Affairs. The many 
footnotes of the original and the German Emperor’s marginal comments 
have been painstakingly reproduced and supplemented here and there by 
translator’s notes. There are complete chronological tables and lists of 
errata for each volume, as well as a general index. The introduction to the 
work by Count Montgelas and Professor Schiicking has been translated by 
Louis Moreau, translator in the Ministry of Foreign Affairs. 

This French version of the Kautsky documents will be followed soon by an 
English rendering along similar lines, to be published in connection with 
other German and Austrian war documents by the Carnegie Endowment for 


International Peace. 
Epwin H. ZrypeEt. 
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Heinrich Lammasch. Seine Aufzeichnungen, sein Wirken und seine Politik. 
Edited by Marga Lammasch and Hans Sperl. With contributions by 
Hermann Bahr, author, Salzburg; Prof. Friedrich Foerster, Berne; Prof. 
George D. Herron, United States; Marga Lammasch, of the League of 
Nations Bureau, Geneva; Prof. Otfried Nippold, President of the Supreme 
Court of Sarrelouis; Prof. Josef Redlich, former minister of finance, 
Vienna; Prof. Theodor Rittler, Innsbruck; Jonkheer A. F. de Savornin- 
Lohman, former minister of the interior, The Hague; President Franz 
Schumacher, Innsbruck; and Prof. Hans Sperl, Vienna; with a portrait 
of Heinrich Lammasch. Vienna and Leipzig: Franz Deuticke. 1922. 
pp. iv, 228. 


When Heinrich Lammasch died on January 7, 1920, his native Austria 
and the world in general lost one of the ablest scholars in the field of inter- 
national law, one of the firmest believers in the judicial settlement of inter- 
national disputes and a judge experienced in dealing most impartially with 
great and important differences between the nations. 

The memorial volume on Lammasch which has now appeared is an in- 
teresting and valuable collection of appreciative and reminiscent articles by 
friends of the deceased scholar, dealing with various aspects of his great life 
work, and of posthumous papers prepared for publication by Lammasch 
just before his death. 

A short foreword by Prof. Sperl of Vienna is followed by a sketch on 
Heinrich Lammasch as a man, written by his daughter Marga. It depicts 
him as the reserved, retiring scholar that he was, unusually amiable, mild- 
mannered and unassuming, although an ardent champion of his beliefs, 
whose critical, sceptical mind was only mellowed by the years. Her close 
association with and great attachment to the man enable the writer to give 
us a most intimate picture of her distinguished father’s character. This 
picture is well supplemented by what Hermann Bahr, the Austrian dramatist, 
says about Lammasch as a lover of real peace, in contradistinction to the 
faint-hearted pacifist. 

These articles are followed by five papers mostly of a general nature from 
the pen of Lammasch himself. The first one deals with the writer’s life 
during the period from 1899 to 1905 and covers the first Hague Conference 
of 1899, Lammasch’s call to the Austrian House of Lords, and the Venezuela 
and Mascat arbitrations, in which he played a prominent part. The paper 
contains very valuable personal reminiscences and incisive character sketches 
of the leading men of the first Conference. Of the members of the American 
delegation to this Conference, the writer admires especially Mr. Holls. A 
second paper on the second Hague Conference of 1907 supplements the 
author’s article on the same subject in Niemeyer’s Zeitschrift fiir interna- 
tionales Recht, vol. 26, p. 153 ff. and gives an illuminating insight into the 
Austrian preparations for the Conference and the inside history of the part 


500 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


played by the Austrian delegation during the Conference. Lammasch is 


frank in his exposition. He does not hesitate to speak of the friction caused 
in his own delegation by his opposition to the German-Austrian attitude, in 
particular the spirit of animosity harbored by Count Merey against the 
United States. He mentions also the unfortunate impression created by the 
Conference in neglecting to appoint an American as president of one of the 
commissions and he gives a critical estimate of the personnel of the various 
delegations. On the whole, he speaks disparagingly of the American 
delegation, chiding Mr. Choate for his ignorance of French and Mr. Porter 
because of his alleged incompetency for carrying out his mission in the 
Conference. But he praises Mr. Hill for his hospitality and says of the 
technical delegate Dr. Scott: ‘‘In many respects, just as in 1899, the soul of 
the American delegation was that member who had no vote and was not a 
plenipotentiary, namely Professor James Brown Scott, as in 1899 Mr. Holls; 
he was just as agile and quicksilverish as the delegation’s head, Choate, was 
cumbersome. Toward the outside, surely, he was the most prominent 
member.”’ 

Another article by Lammasch dealing with the arbitral awards of The 
Hague gives the historian considerable data, mostly of a personal nature, 
on the Venezuela, Mascat and Orinoco cases, adding to the material which 
is already available on the subject. A paper on Archduke Franz Ferdinand 
discloses the personal relations of Lammasch to the assassinated heir ap- 


parent to the throne of the Monarchy, and a final article describes the in- 
teresting but fruitless efforts of Lammasch to secure peace through President 
Wilson in the late winter of 1917-18 by means of conversations with the 


American publicist George D. Herron, living in self-exile in Geneva. This 


incident is also treated by Herron himself in an English article. 

The five essays of Lammasch are followed by additional papers of friends. 
Jonkheer A. F. de Savornin-Lohman writes in terms of the highest praise on 
Lammasch as president of the courts of arbitration in the Mascat and North 
Atlantic Fisheries cases. Prof. Rittler of Innsbruck deals with Lammasch 
as a teacher of criminal law, his chosen field, in which he excelled particularly. 
Otfried Nippold has contributed a lengthy appreciative article on Lammasch 
as a scholar in international law and an advocate of genuine peace. The 
last and most tragic part of Lammasch’s life, his short incumbency as prime 
minister of Austria in the critical autumn days of 1918, which presents the 
pathetic spectacle of Lammasch being entrusted with the destiny of his 
country after it had gone to ruin precisely because the theories which he had 
advocated all his life had been ignored, and his short-lived participation in 
the negotiations at St. Germain as a member of the Austrian peace delegation, 
is depicted by Prof. Redlich and Franz Schumacher, respectively. 

A paper by Prof. Sperl on Lammasch in academic life, reminiscences by 
Prof. Foerster and a short note by Marga Lammasch on her father’s last 


days conclude the volume. 
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There is a useful bibliography of Prof. Lammasch’s complete works, books 
as well as articles, covering eight pages. The volume, attractively gotten up 
and containing a good portrait of Lammasch, is worthy of the memory of 
the most distinguished Austrian jurist of the present age. 

Epwin H. 


An Introduction to the Study of International Organization. By Pitman 
B. Potter, Ph.D. New York: The Century Company. 1922. p. 647. 
$4.00. 


This contribution to the literature on international law of Professor Potter 
is most valuable and interesting. There is no subject that has a greater 
importance in contemporary international relations than the question of 
international organization. In starting his analysis, the author gives a 
short but concise review of historical events and of the gradual development 
of the modern state-system (Part I) and diplomacy (Part II). The student 
of international relations can get in these chapters a fair idea of the evolution 
of diplomatic intercourse, of its organization and practice and a well-thought 
out criticism of the modern system. In Part III and IV the author describes 
the contemporary treaty system and international arbitration. A slight 
criticism might be made, however, about Chapter XIII. Good offices and 
mediation are not very clearly defined, nor distinguished from one another, 
and thus will be apt to confound any student who is not sufficiently well- 
equipped in international law. The history of the Hague system and the 
following Part V (on international administration) are, on the contrary, 
lucid and very satisfactory, giving a vivid picture of the whole matter. 

In Part V Professor Potter endeavors to sketch the history of interna- 
tional conferences, including in his narrative the most recent events con- 
cerning the Versailles Treaty and winding it up with a chapter on the prob- 
lem of peace and its relation to international organization (XXII). These 
three chapters and the following Part VII (on international federation) are 
probably the most valuable part of the book. There is much new material 
in them and many of the questions are discussed in such details as never 
before. The author does not omit to mention the juristic theories concern- 
ing the idea of a possible international federation. Two suggestions, how- 
ever, occur to the reviewer in this respect: First, that the author did not pay 
sufficient attention to the recent developments in the British Empire; the 
history of the Imperial Conferences of Great Britain gives invaluable mate- 
rial for the study of any possible federations, national or international. And 
secondly, that he somewhat underrates the former influence of the very 
pernicious formula of ‘‘Rebus sic stantibus,’’ which was continually under- 
mining the agreements of the nineteenth century. 

The concluding two chapters (XXVIII and XXIX) are devoted to the 
League of Nations and the organization of 1921. Perhaps on account of 
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the events being too recent, the author’s narrative becomes a little too 
sketchy and some of his statements do not find sufficient corroboration in the 
present-day conditions of Europe. Finally, in a long appendix, Professor 
Potter gives the necessary documents, illustrating his text and very useful to 
the student of international relations. 

There could possibly be made one general remark concerning the volume 
of Professor Potter. It seems mainly not very well balanced in the dis- 
tribution of material which he analyzes and interprets. There are two dis- 
tinct parts in his work,—treaties and international relations in the technical 
meaning of the term, and the question of federation or organization. Both 
are equally important, but likewise complicated. If they are discussed 
parallel, as in the present volume, one of them is apt to suffer, and this is 
what seems to have happened to the first one, because the second one (inter- 
national organization) has so evidently the sympathy of the author. This 
criticism however is in no way meant to detract from the very great merits 
of the work in general. The volume is most stimulating and inspiring, 
being a decided step forward in the realization of our ideal of a future inter- 
national organization standing for peace and friendship among the nations 


of the world. S. A. Korrr. 


The American Philosophy of Government. By Alpheus Henry Snow. New 


York: G. P. Putnam’s Sons. 1921. pp. 485. 


In addition to the valuable report prepared by Mr. Snow for the Depart- 
ment of State and recently published under the title of The Question of 
Aborigines in the Law and Practice of Nations, a further volume of collected 
papers is now forthcoming which must enhance the esteem in which his name 
will be held by students of international law. The papers included in the 
present volume cover a period of some fifteen years, and deal not so much 
with the American philosophy of government as an internal question of 
domestic administration, as with the problem of adjusting American political 
ideals to the necessary relations of international life. 

A single thread of principle runs through the opinions of the author on the 
various subjects treated. The primary object of all government, Mr. Snow 
holds, is the protection of the fundamental rights of the citizen. These 
rights are not peculiar to citizens of the United States; they are universal 
and ‘‘unalienable’’; they are the law ‘‘made by human society as an organ- 
ized unitary community”’ (p. 23); and in consequence the American philoso- 
phy of government is international as well as national. The protection of 
individual rights is to be secured by establishing a government of limited 
constitutional powers, bound by a higher law than its own immediate will, 
and so checked and balanced in the distribution of its powers as to be prac- 
tically incapable of tyranny. 
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The principles constituting the American philosophy of government must, 
the author holds, be made in like manner the foundation of whatever in- 
ternational institutions may be established between the nations for the 
regulation of their mutual relations. A cooperative union of nations is, 
indeed, desirable, but the government which it sets up must be of a limited 
character, guaranteed by its very organization against the possibility of 
exercising arbitrary power. As a model for such a “cooperative union,” 
the author points to the Pan American Union and shows how a similar 
organization might be adapted to the larger union of the nations. The 
government of the union might take the form of a “ directorate,’’ whose duty 
it would be to give counsel to the nations by investigating facts and propos- 
ing awards, leaving it to the voluntary act of the separate nations to put the 
counsel given into effect. Enlightened self-interest, seen to be the interest 
of the community of nations as a whole, would replace compulsion as a 
factor in international government. 

Judging it by this test, the author felt it necessary to reject the League of 
Nations as a solution of the problem of international union. Until the 
American philosophy of individual rights was more generally accepted it was 
unwise, and indeed unconstitutional, for the United States to enter the new 
‘body politic and corporate’? which would have a “political and legal per- 
sonality distinct from that of the United States”’ (p. 157). Moreover, the 
Covenant failed to impose upon the organization it created the restraints 
necessary to substitute justice and law for force as a factor in international 
relations. Before there could be any “general obligatory union of States’’ 
there was still much work for political scientists in all countries, in intro- 
ducing into the constitutions of their states the checks needed to bring the 
foreign offices of their governments under more direct control. 

While there is a note of idealism—a belief in law and reason as the agencies 
of international progress—in the position taken by Mr. Snow with which the 
reviewer is heartily in accord it is impossible at times to follow him in his 
abstract theory of individual rights and in his belief in the superior wisdom 
and justice of the United States. The record of American foreign policy 
does not seem to justify the statement that it is ‘‘the failure of other nations 
to accept our philosophy and system” which particularly stands in the way 
of international arbitration (p. 31); nor does it appear that “the wars which 
the United States has fought have all been for the purpose of protecting the 
fundamental rights of the individual and maintaining the nation as the 
guardian of those rights”’ (p. 33). The political ideals of the United States 
have doubtless contributed largely to the progress of good government in the 
world; they have not always been followed in its own domestic and foreign 


policies. 
C. G. Fenwick. 
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Manuel de Droit International Privé. By André Weiss. 8th ed. Paris: 
Librairie de la Société du Recueil Sirey. 1920. pp. xxviii, 712. 


The public has set its seal of approval upon this work by requiring eight 
editions within the space of a generation, and since, as the author tells us, 
this edition does not differ noticeably from the preceding one, it is not neec- 
essary to enter into a detailed consideration of the contents. The primary 
purpose of the manual is to discuss the theory of the conflict of laws, but 
Professor Weiss, to meet the requirements of the French educational pro- 
gram, has also included the subjects of nationality and the rights of aliens, 
which, as he truly remarks, constitute a natural introduction. 

In a short preliminary chapter the principles of international law are stated 
with truly French clarity and precision. The conflicts which it is the pur- 
pose of international law to settle may be divided as regards the interests 
concerned into two classes. The first of these comprises the conflicts which 
relate to matters of general interest. They fall within the province of public 
(international) law. In such differences, Professor Weiss explains, the 
interests of the state as a Power—or international person—are at stake, and 
the state acts in its own name. In controversies of the second class we have 
to do with the interests of individuals, and the state intervenes only as the 
guardian of the private interests of its nationals. Since two sovereignties 
are here in conflict, just as in the preceding cases, we have to do with an 
international controversy, only the interests affected are not the same and 
this difference corresponds to the difference between the two important 
branches of international law: that of Public and that of Private Interna- 
tional Law. Accordingly, Professor Weiss defines Private International 
Law to be “the collection of rules applied to the settlement of conflicts which 
arise between two sovereignties, either in regard to their respective laws 
governing individual interests (lois priveés) or in regard to the individual 
interests of their nationals” (p. xxv). 

Clear as this definition appears at first sight, the author confesses that 
“nothing is more difficult than to determine its exact application” (p. xxvi). 
For instance, he does not, as he explains, entirely agree with the late Profes- 
sor Renault that extradition pertains to public rather than to private inter- 
national law, but he essays to avoid this difficulty by classing extradition 
under a separate heading entitled International Criminal Law (Droit inter- 
national criminel). May not this difficulty of application be due to a defect 
in the basic conception and definition of private international law? When 
these controversies of private international law are regulated by treaty 
stipulations do they not pass forthwith into the realm of public interna- 
tional law? In the case of interposition for any denial of the rights of a 
state’s nationals is not the interest primarily individual? The answer to 
these questions must be left to the specialists who are thoroughly conversant 
with all the intricacies of the matter, but the student of international rela- 
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tions may perhaps be permitted to question whether they have as yet sup- 
plied him with a satisfactory definition and system of classification. 

Be that as it may, no one is better qualified to speak with authority than 
M. Weiss, who has been for so many years professor of public and private 
international law at the University of Paris, who is a member of the Per- 
manent Court of Arbitration at The Hague, and who has through his position 
of legal advisor to the French Foreign Office kept in the closest touch with 


practical affairs. 
ELuery C. STOWELL. 


An Introduction to the Problem of Government. By Westel W. Willoughby 
and Lindsay Rogers. Garden City, N. Y., and Toronto: Doubleday, 
Page & Co. 1921. pp. x, 545. Index. 


This is a joint work by the Professor of Political Science in the Johns 
Hopkins University and the Associate Professor of Government in Columbia 
University. The purpose of the volume, as stated by the authors, is to 
introduce the reader to the problems of constitutional and popular govern- 
ment. This they undertake to do, not by simply furnishing an outline of 
the manner in which modern governments are organized, but by giving an 
insight into the principles behind the facts. 

Numerous and copious footnotes contain summary treatment of phases of 
the subject which do not come within the full treatment of the text, and a 
list of topics for further investigation appended to each chapter directs the 
student who would know more of the subject after reading this introduction. 

The twenty-four chapters of text are followed by an appendix of illustra- 
tive documents, including the Overman Act of May 20, 1918, authorizing 
the President to redistribute the functions of the executive departments; a 
reprint from the Literary Digest of October 30, 1920 on ‘‘ Lobbies and Lobby- 
ists in Washington’’; Rules for the operation of Proportional Representation 
drafted when the British Reform Act of 1918 was under consideration; the 
Budget and Accounting Act of 1921; and the Constitution of Japan. 
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PERIODICAL LITERATURE ON INTERNATIONAL LAW 
SUBJECTS. 


Abbreviations: American Bar Association Journal (Amer. Bar Ass. J.); American Law 
Review (Amer. L. R.); American Political Science Review (Amer. Pol. Sc. R.); Archiv des 
6ffentlichen Rechts (Arch. d. éffenil. Rechts); British Year Book (Br. Y. Book); Canadian 
Law Times (Can. L. T.); Harvard Law Review (Harvard L. R.); Hispanic American Histori- 
cal Review (Hispanic Amer. Hist. R.); Journal of American Institute of Criminal Law and 
Criminology (J. Crim. L.); Juridical Review (Jur. R.); North American Review (N. Amer. 
R.); Revue de Droit International et de Législation Comparée (R. Dr. Inter. et Légis. Comp.) ; 
Revue de Droit International Privé et de Droit Penal International (R. Dr. Inter. Privé et 
Dr. Penal Inter.); Revue Générale de Droit International Public (R. Gen. Dr. Inter. Public); 
Revue Internationale du Droit Maritime (R. Inter. Dr. Maritime); University of Pennsyl- 
vania Law Review (Pa. U. L. R.); Yale Law Journal (Yale L. J.); Zeitzchrift fur Interna- 
tionales Recht (Zeiizchrift fur Inter. Recht). 


Aland Islands. La Convention relative a la non-fortification et a la 
neutralisation des Iles d’Aland. R. Dr. Inter. et Légis. Comp. 1921. 3rd 
series 2:568. 

Argentine-Brazil. Treaty of Tortesillas and the Argentine-Brazilian 
Boundary Settlement. Mary Wilhelmine Williams. Hispanic Amer. 
Hist. R. Feb. 1922. 46:3. 

Belgium-France. La Compétence forum contractus sous le régime par la 
Convention du 8 Juillet 1899. Albert Luyssen. R. Dr. Inter. et Légis. 
Comp. 1922. 3rd series 3:82. 

Bryce. Viscount Bryce, O. M. Historian and Publicist. D. P. Heatley. 
Jur. R. Mar. 1922. 34:58. 

Bynkershoek. Histoire Litteraire du droit Corneille van Bynkershoek. 
Ernest Nys. R. Dr. Inter. et Légis. Comp. 1922. 3rd series. 3:67. 

Carélie. La question de la Carélie orientale. R. Erich. R. Dr. Inter. 
et Légis. Comp. 1922. 3rd series. 3:1. 

Central American Union. Edward Perry. Hisp. Amer. Hist. R. Feb. 
1922. 45:30. 

Colonization. Penal Settlement and. Robert Heindl. J. Crim. L. 
May 1922. 13:56. 

Commercial Letters of Credit (concluded). Wm. E. McCurdy. Harvard 
L.R. Apr. 1922. 35:715. 

Constitutions. The Government of Argentina. Austin F. MacDonald. 
Hispanic Amer. Hist. R. Feb. 1922. 5:30. 

1 (Limited to articles published in the periodicals exchanged with the American Jour- 


nal of International Law.) 
506 


PERIODICAL LITERATURE ON INTERNATIONAL LAW SUBJECTS 507 


Constitutions. New European Constitutions in Poland, Czechoslovakia 
and the Kingdom of the Serbs, Croates and Slovenes. Ralston Hayden. 
Amer. Pol. Sc. R. May 1922. 16:211. 

Divorce. Les Rapports franco-suisses relatifs a la compétence des 
tribunaux respectifs en matiére de questions d’Etat et spécialement de 
divorce et de separation de corps (concluded). Camille Jordan. R. Dr. 
Inter. Privé et Dr. Pen. Inter. 1921. 17:481. 

Extraterritoriality. American Consular Court system in China. Craw- 
ford M. Bishop. Amer. Bar Ass. J. Apr. 1922. 8:221. 

France in the Dock. Stéphane Lauzanne. N. Amer. R. May 1922. 
215:613. 

International Labor organizations. ‘Yellow’ and ‘ Red” Trade Unions. 
Leo Pasvolsky. N. Amer. R. May 1922. 215:621. 

International Law. How fundamental International Law is to be dis- 
covered. Jackson H. Ralston. Amer. L. R. Mar.—Apr. 1922. 66:236. 

———. Philosophie du Droit International. Louis Le Fur. R. Gén. 
Dr. Inter. Public. Nov.—Dec. 1921. 2nd series. 3:565. 

International Law Institute. L’Institut de droit international. Session 
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